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EMERGENCY DIRECT APPEAL OR ALTERNATIVE EMERGENCY
PETITION FOR WRIT OF CERTIORARI

COMES NOW, APPELLANT PAUL ANDREW BOLAND, hereby directly

appeals, alternatively applies for an emergency Writ of Certiorari, to review the
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“final” court order of the Honorable Emily K. Richardson of the Superior Court of
Fulton County entered on December 7, 2020, a copy of which is attached hereto as
Exhibit “A” (hereinafter “Order”) pursuant to this Court’s jurisdiction over
“election contest[s]” and appeals therefrom. Ga. Const. of 1983, Art. VI, Sec. VI,
Par. II(2); See Donald J. Trump et al. v. Brad Raffensperger et. al. S21M0561, Order
dated Dec. 12, 2020) (per curiam), alternatively, Ga. Const. Art. VI, Sec. VI, Para.
V. (matters of “which are of gravity or great public importance.”) This Court has
authority to hear direct appeals from all “final judgments, that is to say, when the
case is no longer pending in the court below. The Honorable Judge Richardson’s
ruling is a “final judgment” as “the case is no longer pending in the court below.”
See O.C.G.A. § 5-6-34; Trump v. Raffensperger, S21M0561. Wherefore, the
Petitioner respectfully requests this Honorable Court REVERSE the ruling of the

Superior Court and REMAND for an expedited hearing on the merits today.

JURISDICTION OF SUPREME COURT OF GEORGIA

Article VI, Section VI, Paragraph V of the Constitution of the State of
Georgia, and O.C.G.A. § 5-6-34(a)(1) allows direct appeal from all final judgments.
Pursuant to O.C.G.A. § 5-6-30, et seq. this Court may also review the lower court’s

order attached hereto as Ex. A It is the intent of O.C.G.A. § 5-6-30 that the appellate
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rules “shall be liberally construed so as to bring about a decision on the merits of
every case appealed and to avoid dismissal of any case or refusal to consider any
points raised therein....” Petitioners timely filed their “Notice Of Direct Appeal,
Alternatively, Intention To A Seek Emergency Writ Of Certiorari To The Supreme
Court Of Georgia” in the Superior Court of Fulton County on December 14, 2020.
Appellants do not request a hearing at this time, but are ready and willing to appear
at the Court’s discretion and direction, and respectfully request that this Honorable
Court issue an order setting aside the lower court’s order for reversible legal error
and remanding as expeditiously as possible and directing an emergency hearing on

the merits before a properly appointed judge.
I1.

PROCEDURAL HISTORY

Petitioners filed the underlying special election contest statutory proceeding,
on November 30, 2020. See Exhibit “B” for a copy of file stamped pleading without

exhibits attached.

On December 3, 2020, Defendant-Intervenors filed their Motions to Intervene
and Dismiss the Case. A hearing on the Motion to Intervene was held before the
Honorable Emily Richardson on December 7, 2020 and that Motion was Granted.

Judge Richardson then set the Motion to Dismiss for a hearing on December 8, 2020.
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At the conclusion of the hearing, Judge Richardson entered the attached Order

dismissing the case. This appealed followed.
1.

ARGUMENT AND CITATION OF AUTHORITY

The underlying action is an Election Contest which this Honorable Court has
been vested exclusive appellate jurisdiction by the Constitution of the State of
Georgia [Art. VI, Sec. 2, § 2]. The election contest is governed by the special
statutory Election Code which provides for direct appellate relief before this
Honorable Court [0.C.G.A. § 21-2-523(c) and (d)]. Altematively, this matter
concerns issues of great concern, gravity, and importance to the public within the
meaning of Supreme Court Rule 40 as there has been a violation of Consitutional
due process rights of Appellant. The lower court case seeks equitable relief by an
“aggrieved voter” to challenge the 2020 Presidential Election in the State of Georgia,
amongst other relief, including requesting the extraordinary relief of demanding
nullifying the election certification and seeking a new election in the State of Georgia
as allowed by the Election Code. Moreover, proposed Intervenor Shawn Still was
denied the ability to Intervene in the action. The Court deemed his motion to

intervene moot based on the overall merits dismissal. Mr. Still joins this Direct
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Appeal as a matter of right and also seeks reversal of the Order mooting his ability

to seek intervention in the matter.

Appellant Paul Andrew Boland (“Appellant”), filed an election contest
lawsuit under the Georgia Election Code which is a special statutory proceeding
under Title 21 “Elections.” The action was brought against the named defendants
(“Defendants” or “Appellees”) regarding the November 3, 2020 general election for
the Office of President of the United States (the “Contested Election”). The
underlying petition seeks, among other things, preliminary and permanent injunctive
relief and sought an “expedited hearing” because the contested election was not
conducted in accordance with the requirements of the Georgia’s Election Code. See
Ex. B. A Motion for Expedited Hearing for was filed December 3, 2020 at 2:41pm
as the Court had not set a hearing based on the petition filing itself. Ex. C. Secretary
of State Brad Raffensperger certified the Georgia election recount for the 3™ time on

December 7, 2020.

Attached to the Petition was an affidavit from an expert that asserted that the
outcome was reached as a result of numerous irregularities during the election
process that allowed thousands of improper votes to be cast, counted, and included
in the tabulations for the Presidency, thereby creating substantial doubt regarding
the results of that election. Ex. B. The Affidavit constituted evidence sufficient to

ground the action, but at the hearing, the expert was not permitted to be tendered or

6
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heard as a material witness. See Unofficial Transcript from hearing attached hereto
as Exhibit “C”.! The empirical data and analyses relied upon by Appellant were
sufficient, at the early stages of the action, to cast substantial doubt on the results of
the Contested Election and Vice President Biden’s margin of victory in Georgia of
only 12,670 votes. As a result, Appellant stated a claim for relief, and this Court
should reverse the lower court’s decision and remand this matter for further
expedited proceedings that fully comply with O.C.G.A. §§ 21-2-520 et seq.

The results of an election may be set aside or other relief granted when an
aggrieved elector has “clearly established a violation of election procedures and has
demonstrated that the violation has placed the result of the election in doubt.” Martin
v. Fulton Cty. Bd. of Registration & Elections, 307 Ga. 193-94 (2019) (citation and
quotations omitted); see also, O.C.G.A. § 21-2-521 (“aggrieved elector who was

entitled to vote for such person...”)

A. The Lower Court Judge Had No Authority To Preside Over The Case;

The Entry Of The Order Was A Violation Of Constitutional Due Process

And A Nullity.

The Honorable Emily Richardson, Judge, of the Superior Court of Fulton

County, Atlanta Judicial District, presided over and entered an Order on December

! The Official Certified Transcript was filed with the lower court and is being
prepared for this Appeal.
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8, 2020 in the lower case dismissing the entire case on the merits in violation of the
express judicial appointment procedures set forth in the Election Code [0.C.G.A.
21-2-523 (a) - (e)]. Judge Richardson is a resident of Fulton County, and the Circuit
in which the action was filed, and also an active sitting judge on the lower court. As
such, she is disqualified from presiding over the underlying case as a matter of law
and equity. Her presiding over the case was in direct violation of the Election Code.
Id. at (d). Her Order was entered in violation of the Election Code. The Order
expressly granted the motions to dismiss filed by Appellees (both Defendants and
Intervenor Defendants), and denied Mr. Still’s Motion to Intervene as moot. The
Order is void ab initio. Appellant was not required to give notice to the lower court
to follow the judicial appointment procedures under the Georgia Election Code
(0.C.G.A. § 21-2-523), as nothing in the special statutory proceeding directs a
plaintiff to do so. A plaintiff in an election contest should be entitled to rely on the
court system to follow the rules in appointing qualified judges to preside over such
cases. The lower court judge had no authority to preside over the action, hear legal
argument, hear evidence or to enter an order of dismissal on the merits. Accordingly,
this Honorable Court should reverse the Order and any oral order made at the

hearing.

At a hearing held on December 7, 2020, the lower court orally granted the

Intervenors’ motions. The lower court then held a hearing on this matter on
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December 8, 2020, the transcript of which has been filed with the lower court and is
in the record. The same day, the lower court entered its Final Order granting the
Motion to Dismiss and dismissing Appellant’s Complaint. (See generally Ex. A)

In the Order, the Lower court first determined that the Defendants were not
proper parties to this action under O.C.G.A. § 21-2-520(2). (See Ex. A., Order, p.
2.) The Lower court next concluded that the Complaint was barred by the doctrine
of laches, “where [Appellant] challenges the validity of the presidential election after
it has already been conducted based on procedures which were adopted long before
the election and upon which election officials and voters alike relied.” (See id, p. 3.)
The Lower court further found that Appellant lacked “standing to raise generalized
grievances against election officials’ conduct” because he is not a “Candidate.” (See
id,p.4.)

The lower court then stated that the Complaint failed to state a claim for relief
because it challenged the election of Presidential Electors, and Presidential Electors
are not “federal, state, county, or municipal” officers whose election can be
contested under O.C.G.A. § 21-2-521. (See Ex. A, p. 4-5.) The Lower court also
stated, that “[t]he allegations in the Complaint rest on speculation rather than duly

kb4

pled facts,” and were insufficient to “support an allegation of impropriety or a
conclusion that sufficient illegal votes were cast to change or place in doubt the result

of the election.” (See id., p. 5-6.) Finally, the Lower court determined that the
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Complaint is moot because the results of the Contested Election have already been
certified and “the mechanism available to challenge said certification is no longer
available.” (See id., p. 6.).

All of these foregoing issues must also be viewed in light of the federal
deadline of today, December 14, 2020, which will set the date under federal law for
when Electors are to submit their votes to certify the 2020 Presidential election.
Appellants will be irreparably harmed if this deadline is allowed to expire without a
true merits and evidentiary hearing before a properly appointed judge. Procedural
miscues of the lower court, its clerks and administrators should not torpedo
Appellant’s (or Mr. Still’s) case. There is likely no time for the lower court to hear
this case on December 14, 2020, so this Honorable Court should exercise its
extraordinary powers in this situation to take this case where there has been a blatant
violation of Consitutional due process against Appellant. Appellant has attached the

relevant parts of the record for this Court’s determination.
B. On The Merits, Appellant Stated A Claim.

Appellant initiated this action on November 30, 2020, with the filing of his
Verified Complaint (the “Complaint”) in the Fulton County Superior Court (the
“Lower court”). A verified Complaint is evidence as to the merits of the case under

Georgia rules of evidence. Appellant is an individual resident of Monroe County,

10
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Georgia, and is a qualified, registered “elector”> who possesses all of the
qualifications for voting in the State of Georgia. See O.C.G.A. §§ 21-2-2(7), 21-2-
216(a). See Ex. B. Appellant voted in the Contested Election believing that his vote
would not be diluted by the presence of illegal votes cast by out-of-state voters or by
votes cast by absentee ballots, the signatures upon which were not, or could not, be
verified as required by Georgia’s Election Code. See O.C.G.A. §§ 21-2-1 et seq.;
(see also Ex. B, Compl., Intro., q 4).

A motion to dismiss for failure to state a claim upon which relief may
be granted should not be sustained unless (1) the allegations of the complaint
disclose with certainty that the claimant would not be entitled to relief under any
state of provable facts asserted in support thereof} and (2) the movant establishes
that the claimant could not possibly introduce evidence within the framework of the
complaint sufficient to warrant a grantof the relief sought. In deciding
a motion to dismiss, all pleadings are to be construed most favorably to the party
who filed them, and all doubts regarding such pleadings must be resolved in the
filing party's favor. See Weathers v. Dieniahmar Music, LLC, 337 Ga. App. 816,
816, 788 S.E.2d 852 (2016). Where the motion to dismiss is decided without an

evidentiary hearing and based solely upon the written submissions of the parties, any

2 An “Elector” as defined under the Election Code is synonymous with “Voter.”
0.C.G.A. 21-2-2(39)

11
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disputes of fact must be resolved in the light most favorable to the party asserting
the claims, and an appellate court reviews the decision of the lower court de novo.
1d.

C. The Secretary Of State’s Illegal Corruption Of the Election Code

Requires Reversal As A Matter of Law And Public Policy of This State.

The Complaint claims that prior to the Contested Election, the Secretary of
State unilaterally modified and, thereby corrupted as contemplated under O.C.G.A.
13-8-2, the Election Code established by the General Assembly. (See Ex. A, No. 1,
Compl., Count 2, § 15.) Those modifications weakened frustrated legislative
safeguards against fraudulent ballots, such as signature requirements, in ways that
were unlawful and unconstitutional and without the imprimatur of the General
Assembly. (See id.); Norman, infra., n.3. The corruption was effectuated through a
limited party settlement agreement.* In March of 2020, Defendants entered a
“Compromise and Settlement Agreement and Release” (the “Consent Decree”) only
with the Democratic Party of the State of Georgia that set forth more complicated

standards to be followed by local election officials in processing absentee ballots in

*The Georgia GOP and Libertarian Parties were not parties to the settlement and are
not legally bound to the contract created thereby with the Georgia Democratic Party.
It is well-established under Georgia law, that non-parties to a settlement agreement
are not bound to its terms and cannot be held to the terms of the contract. Norman
Enters. Interior Design v Dekalb County, 245 Ga. App. 538, 538 S.E.2d 130 (2000)
(held that holding non-parties to settlement agreements where they are not parties to
the agreement would frustrate the intent of the legislature in enacting the law.)

12
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Georgia without legislative enactment.* (See id., Count 2, § 17.) The entry of the
Consent Decree was unauthorized by the Election Code and the United States
Constitution, and the well-established public policy of this state. See U.S. Const.
ArtL, §4,cl. 1, Art. 11, § 2, cl. 2 (granting state legislatures the authority to determine
the “Times, Places and Manner” of federal elections and the process for appointing
Presidential Electors); (see also Ex. A, Count 2, 11 16-17); O.C.G.A. § 13-8-2
“Illegal and Void Contracts” (“A contract that is against the policy of the law cannot
be enforced. Contracts deemed contrary to public policy include but are not limited
to: (1) Contracts tending to corrupt legislation....”). Accordingly, the settlement
agreement contract was not between all Elector slates in Georgia, was illegal on its
face as is “tended to” and, in fact, corrupted the legislation governing the Georgia
Election Code. While the Secretary of State may have power to set rules and
regulations regarding process, he is not permitted to entered into legally binding
contracts with limited parties that were not at the table, and especially a contract that
corrupts the legislation duly enacted by the General Assembly of the State of
Georgia. As a matter of law and the public policy under O.C.G.A. § 13-8-2(a)(1)
and the stated Public Policy in the Georgia Election Code “which creates the

responsibility to protect the integrity of the democratic process and to ensure fair

- 4 See Democratic Party of Georgia, Inc. et al. v. Raffensperger, et al., No. 1:19-cv-

05028-WMR, Doc. 56-1, Joint Notice of Settlement as to State Defendants Att. A,
Compromise Settlement Agreement and Release (N.D. Ga. Mar. 6, 2020).

13
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elections for constitutional offices...” (O.C.G.A. § 21-5-2), this Honorable Court
must REVERSE the lower court order so that the settlement agreement may be
voided as a matter of law and public policy.

Appellant suffered an injury in fact and actual harm as a result of Defendants’
illegal and unenforceable alterations to the Election Code and failure to adequately
and uniformly enforce the Election Code in the Contested Election through the
Georgia General Assembly. (See Ex. A, Count 2, § 19.) Appellant’s vote was
diluted relative to votes cast by persons whose identified signatures were not
verified. (See id.)

As a result of Defendants’ failures, the certification of the results of the
Contested Election should have been declared null and void by the lower court, and
the Secretary of State required to perform an independently observed, monitor-
confirmed audit of a sample of the 20,311 individuals identified as having voted
although they do not reside in Georgia. (See Ex. A, Compl., Prayers for Relief.) The
Secretary violated his Oath of Office and the settlement agreement must be voided
to ensure compliance with his duties as an Election Official of this State and whose
office is “imbued” with the authority to “enforce the [election laws].” See Grizzle
v. Kemp, 634 F.3d 1314, 1319 (11" Cir. 2011). Appellant estimated that an audit
and verification process could have been completed within five (5) days to ensure

that the results of the Contested Election were consistent with the Election Code.

14



Page 15 of 164

Filed 12/14/2020

Case S21M0565

(See id., Ex. A, Count 2, 20, Prayers for Relief.) There is no justifiable reason for
the Secretary to hide information from the public or fail to verify that the procedures
required by the Election Code were followed.

The actions of the Secretary of State concerning such unlawful anti-public
policy actions and his ongoing inaction are unprecedented and illegal. He is a
“Violator” as defined under the Election Code. O.C.G.A. § 21-2-2(37).

D. Out-of-State Votes Data.

The Complaint set forth that an expert analysis identified 20,312 ballots cast
by individuals in the Contested Election who do not reside in Georgia.® (See Ex. A,
Count 1, § 1.) The analysis matched Georgia’s list of early and absentee voters to
the United States Postal Service’s National Change of Address (“NCOA”) database.
(See id., Ex. A, Count 1, § 2.) Voters were flagged if they matched along three
dimensions: Full Name, Address, and Date of Birth. (See id.) They also had to be
listed in the public NCOA database as having moved out of Georgia prior to the
Contested Election. (See id.) At least 4,926 of these individuals actually registered
to vote in another state. (See id.) Accordingly, there was sufficient evidence to

survive a motion to dismiss, and a merits hearing should have proceeded.

> See also Donald J. Trump, et al. v. Brad Raffensperger, et al., Case No.
2020CV343255, Fulton County Superior Court, Petitioners’ Notice of Filing of
Exhibit 2 to Verified Petition, Affidavit of Matt Braynard, a true and correct copy of
which is included as Number 2 in the Appendix hereto.

15
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E. The Historical Rejection Rate Of Absentee Ballots.

Additionally, Appellant set forth in the Complaint that the rejection rate for
absentee ballots cast in the Contested Election was abnormally low. (See Ex. B,
Count 2,7.) Election officials are required by the Election Code to compare voters’
signatures to the oath on the secrecy envelope of absentee ballots with signatures on
the applications for absentee ballots, as well as other signature samples within the
state’s database. O.C.G.A. § 21-2-386(a); (see also Ex. B, 1 6). Ifan election official
determines that the signatures do not match, the absentee ballot is to be rejected and
not included in the tabulation of votes. See O.C.G.A. § 21-2-386(a).

Examining the historical rates of rejection of absentee ballots in Georgia
demonstrates that election officials failed to follow and enforce the Election Code’s
signature verification process during the Contested Election. (See Ex. A, Count 2,9
8.) In Georgia in 2016, the rejection rate for absentee ballots due to signature
abnormalities was 0.88%. (See id.) In 2018, the rejection rate was 1.53%. (See id.)
In the 2020 Georgia primary election, it was 0.28%. (See id) In the Contested
Election, despite a massive increase in the number of absentee ballots cast, the
rejection rate dropped dramatically to just 0.15%. (See id., Count 2, 99 8-9.) Over
1,300,000 mail absentee ballots were cast in the Contested Election. (See id., Count
2,99.) If these ballots had been rejected at the historical rate of 0.28% to 1.53%,

some 1,600 to 18,000 additional ballots should have been rejected. (See id) That

16
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could have been enough to change the outcome of the Contested Election because
Mr. Biden’s margin of victor was only 12,670 votes. (See id.)

The Secretary of State conceded that signature-based rejections of absentee
ballots dropped significantly compared to the 2020 primary, but claimed the
rejection rate was the same as it was in 2018. (See Ex. B, Count 2, 910.) That
statement is not accurate, as the Secretary of State failed to use the most accurate
comparison and calculated the rates for the two years using different, inconsistent
methodologies. (See id., Count 2, 99 10-11.) Furthermore, the Secretary’s analysis
counted only rejections identified as “signature” based rejections without including
the related category of “oath” based rejections. (See id., Count 2, 9 12.) An “oath”
based rejection occurs when a voter fails to sign or otherwise complete the oath on
the absentee ballot’s secrecy envelope, and therefore is a form of “signature” failure.
(See id) When oath-based rejections are included, the rejection rate drop is even
more dramatic. (See id.) The suspiciously low ballot rejection rate for the Contested
Election suggests that the signature verification procedures were not enforced as
required by the Election Code. (See id., Count 2, § 14.)

F. The Remaining Proceedings Before the Lower Court.

On December 4, 2020, Georgia’s Presidential Electors for Mr. Biden moved
to intervene before the lower court (the “Defendants’ Motion to Intervene”), and

further moved to dismiss the Complaint. (See generally Exhibit “D”, Mot. to

17
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Intervene, ex. E, Br. in Support of Proposed Mot. to Dismiss Verified Compl. (the
“Motion to Dismiss”).) In the Motion to Dismiss, Defendants improperly argued
that “[t]he Complaint is barred by laches; that it falls outside of the scope of
Georgia’s election contest statute; and that it fails to state a claim upon which relief
can be granted.” (See Ex. D, Mot. to Intervene, Ex. E, Mot. to Dismiss, p.5.)

On December 6, 2020, Shawn Still, a qualified “elector” (voter) in the State
of Georgia and member of the slate of Presidential Electors for President Trump
moved to intervene before the Lower court (the “Contestant’s Motion to Intervene”).
(See generally Exhibit “E” Contestant’s Mot. to Intervene.) On December 7,
Plaintiff’s and Intervenor-Contestant’s Brief in Opposition to Defendant-
Intervenors’ Motion to Dismiss (the “Response”) was filed. (See, Resp. in record to
be fied.) Therein, Appellant first demonstrated that the Complaint is not moot
because January 6, 2021 is the first date on which electoral votes cast in the Electoral
College are actually counted. (See Resp., p. 2.) Nothing in federal law requires
states to resolve controversies over electoral votes prior to the meeting of the
Electoral College, and indeed, there is no set deadline for a state to transmit to
Congress a certification of which slate of Presidential Electors has been determined
to be the valid one. (See id., p. 3.) Appellants believe and allege the federal so-
called “Safe Harbor” statute 3 U.S.C. § 5 is unconstitutional facially and as applied

to the Georgia Elections Code as it conflicts with the ability of voters to challenge

18
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and make an election contest after a recount, if that recount falls before (five day
rule), during or after the Safe Harbor deadline. See 3 U.S.C. § 5; O.C.G.A. § 21-2-
524. The Safe Harbor statute is void for vagueness and because it creates a due
process and equal protection conflict with the Georgia Constitution and the Election
Code. Of significant import, the Georgia Republic Party Electors (“Trump
Electors”) are meeting to vote their slate of electors, and this Honorable Court or a
lower court will need to decide which slate of electors is the proper and
Constitutional slate.

Appellant and Mr. Still set forth that the Complaint is also not barred by the
doctrine of laches because Appellant’s challenge to the results of the Contested
Election could not have been raised until affer the election. (See Appellants Resp.,
p-4.) “[Appellant] simply wants an audit of the 20,312 specific ballots that appear
to have been cast by voters who do not live in Georgia. [Appellant] could not
possibly have identified those ballots prior to the certification of the election results.”
(Id.) Appellant and Mr. Still also established that an election contest is an available
remedy to them and that the Complaint, supported by empirical data and analyses,
stated a claim for relief. (See id., p. 5-8.) Moreover, the challenge to the settlement
agreement is timely, as Appellant is a Republican Voter and was not a party to the
settlement agreement, is not bound to its terms, and in any event, the statute of

limitations on a settlement agreement contract is six (6) years under Georgia law,
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and four (4) years to challenge it on the basis of fraud or other such illegality. There
is no laches or mootness argument applicable to this action and Appellants provided
sufficient evidence to survive a Motion to Dismiss when construed in a light most

favorable to them.

V.

Conclusion

This Honorable Court is the only Court at this juncture to enforce or give the
relief sought by Appellants within the time period to challenge the voting of
Presidential Electors for the 2020 Presidential Election i.e., which is today
Monday, December 14, 2020. The issues are vitally important to our State’s system
of democracy and Appellants’ right to fair and open elections that are not corruptéd
by “misconduct, fraud, or irregularities” or where legislative enactments have been

“corrupted” by the 'Secretary of State in violation of public policy (O.C.G.A. § 13-

8-2 et seq.)

Respectfully submitted, this 14 t*‘/diiy‘(")'f\D\eEcember, 2020.

/4
TRVAILB

Ga Bar No. 352877

Lead Counsel for Appellants

20



Page 21 of 164

Filed 12/14/2020

Case S21M0565

205 Norcross Street
Roswell, GA 30075
T:(770)551-9310

F:(770) 551-9311

E: khilberthilbertlaw.com

P.O. Box 3

Rome, GA 30162-0003

T: (706) 295-0333

F: (706) 295-5550

E: dfg@guldenschuchlaw.com

DAVID F. GULDENSCHUH, P.C.

/s/ David F. Guldenschuh (e-sig.)
DAVID F. GULDENSCHUH
Georgia Bar No. 315175

21



Page 22 of 164

Filed 12/14/2020

Case S21M0565

Fulton County Superior Court
***EFILED***AC

Date: 12/8/2020 10:28 PM
Cathelene Robinson, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

PAUL ANDREW BOLAND,
Plaintiff,

V.

BRAD RAFFENSPERGER, in his official
capacity as Secretary of State of the State

of Georgia; REBECCA N. SULLIVAN,

in her official capacity as Vice Chair of

the Georgia State Election Board; DAVID J.
WORLEY, in his official capacity as a Member
of the Georgia State Election Board;
MATTHEW MASHBURN, in his official
capacity as a Member of the Georgia State
Election Board; and ANH LE, in her official
capacity as a Member of the Georgia State
Election Board,

Defendants,

and

GLORIA BUTLER, BOBBY FUSE,
DEBORAH GONZALEZ, STEPHEN
HENSON, PEDRO MARIN, FENIKA
MILLER, BEN MYERS, RACHEL PAULE,
CALVIN SMYRE, ROBERT TRAMMELL
JR., MANOIJ S. “SACHIN” VARGHESE,
NIKEMA WILLIAMS, and CATHY
WOOLARD, in their capacity as Electors for
Joseph R. Biden, Jr.,

Intervenor-Defendants.

Civil Action No. 2020CV343018

Final Order

Paul Andrew Boland (“Plaintiff”) filed this action on November 30, 2020, to contest

the November 3, 2020, election for Presidential Electors for the State of Georgia. Plaintiff

named as defendants Brad Raffensperger, the Georgia Secretary of State, and Rebecca N.
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Sullivan, David J. Worley, Matthew Mashburn, and Anh Le, the members of the Georgia State
Election Board (“State Defendants”). On December 3, 2020, Intervenor-Defendants filed a
Motion to Intervene. A hearing was held on December 7, 2020 and the Court granted the
motion.

The Court held a hearing on December 8, 2020 to address the Intervenor-Defendants’
Motion to Dismiss. In attendance were counsel representing the Plaintiff, counsel representing
the State Defendants,! counsel representing the Intervenor-Defendants, and counsel
representing a party attempting to intervene in the contest as a petitioner, Shawn Still. Counsel
for the State Defendants made an oral motion to dismiss the case and there was no objection
by Plaintiff. The Court heard argument from the parties on the motions to dismiss by the State
Defendants and Intervenors, as well as arguments on the propriety of and scope of relief sought
by the Petitioner.

The Court, having reviewed the record in this matter and having considered the pending
Motions to Dismiss by Defendants and Intervenors, respectively, the Memoranda of Law in
support thereof, Plaintiff’s opposition thereto, and argument presented by all parties at a
hearing before the Court on this day, it is hereby ORDERED that Defendants’ and Intervenor-
Defendants’ Motions to Dismiss are GRANTED on the following grounds:

First, the Court finds that, pursuant to O.C.G.A. § 21-2-520, the State Defendants are

improper parties to this action. O.C.G.A. § 21-2-520 (2) defines the proper “Defendants” for

purposes of an election contest as follows:

(A) The person whose nomination or election is contested;

! Counsel from the Georgia Attorney General’s Office appeared at the hearing on behalf of the
State Defendants and waived the statutory notice required under 0.C.G.A.§ 9-10-2.
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(B) The person or persons whose eligibility to seek any nomination or office in a run-off
primary or election is contested;

(C) The election superintendent or superintendents who conducted the contested
primary or election; or

(D) The public officer who formally declared the number of votes for and against any
question submitted to electors at an election.

0.C.G.A. § 21-2-520(2).

The Secretary of State is not one of these statutorily proscribed defendants, nor are the
members of the State Election Board. They are not candidates for the office that is the subject of
the contest, so neither subsections (A) nor (B) apply of O.C.G.A. § 21-2-520(2). The State
Defendants are also not one or more of “the election superintendent[s]” who conducted the
contested election, therefor subsection (C) does not apply.? Finally, because the Plaintiff has not
asserted any claims regarding the constitutional amendments or the taxation issue put to the voters
statewide, which were the only questions submitted to the voters statewide in the November 3,
2020 general election, subsection (D) is also inapplicable. As such, the State Defendants’ motion
to dismiss for failure to name the proper Defendants is GRANTED as to State Defendants.

Second, Plaintiff’s claims are also barred by the equitable doctrines of laches, which bars
a claim when (1) the lapse of time and (2) the claimant’s neglect in asserting rights (3) prejudiced
the adverse party. Waller v. Golden, 288 Ga. 595, 597 (2011). All three elements are satisfied
here, where Plaintiff challenges the validity of the presidential election after it has already been
conducted based on procedures which were adopted long before the election and upon which

elections officials and voters alike relied.

? The Code defines “superintendent” as one of five city or county officials/entities: (1) the judge
of the probate court of a county; (2) the county board of elections; (3) the county board of
elections and registrations; (4) the joint city-county board of elections; and (5) the joint city-
county board of elections and registration. 0.C.G.A. § 21-2-2(35)(A).
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The Doctrine of Laches precludes Plaintiff from asking this Court for relief based on post
hoc challenges to the Secretary of State’s voter registration list maintenance program and to the
Settlement Agreement, which were in place well before the November 2020 general election. The
National Voter Registration Act provides that States shall complete their programs to remove
ineligible voters from the official lists “not later than 90 days prior to the date of a primary or
general election for Federal office.” 52 U.S.C. § 20507(c)(2)(A). Thus, any objection Plaintiff
maintained against the State’s list maintenance program for the November 3 election could have
been raised well before the general election, and in any event by August 5. Similarly, the
Settlement Agreement was entered into six months before election day, yet Plaintiff did not seek
to intervene or challenge the Settlement Agreement until November 30, 2020. See Wood v.
Raffensperger, No. 1:20-CV-04651-SDG, 2020 WL 6817513, at *7 (N.D. Ga. Nov. 20, 2020)
(rejecting virtually identical post-election challenge to Settlement Agreement as barred by laches).
As a result, the Plaintiff’s Complaint is DISMISSED against State Defendants and Intervenor-
Defendants on this ground as well.

Third, as an individual voter, Plaintiff lacks standing to raise generalized grievances
against election officials’ conduct. Wood v. Raffensperger, No. 20-14418, 2020 WL 7094866,
at *4 (11th Cir. Dec. 5,2020) (Pryor, J.). Plaintiff is not a “Candidate” for the election he seeks
to contest in this action and thus has no standing to bring this action. As a result, the Complaint
is DISMISSED against Defendants and Intervenor-Defendants on this ground as well.

Fourth, even if the Court were to examine the merits of this action, Plaintiff fails to
state a claim upon which relief can be granted.

Plaintiff seeks to challenge the election of presidential electors, who are the candidates

selected by voters under state law. See O.C.G.A. § 21-2-10 (“At the November election to be
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held in the year 1964 and every fourth year thereafter, there shall be elected by the electors of
this state persons to be known as electors of President and Vice President of the United
States.”). Presidential electors are neither “federal, state, county, or municipal” officers, and
therefore Plaintiff cannot bring a claim under Georgia’s election contest statute to challenge
their election. 0.C.G.A. § 21-2-521.

Even if Plaintiff’s Complaint could be brought under 0.C.G.A. § 21-2-521, it also fails
to state a claim upon which relief can be granted because it is based on the premise that the
election is in doubt because the voter rolls were not properly maintained, and because election
officials did not properly verify voter signatures. Even if credited, the Complaint’s factual
allegations do not plausibly support his claims. The allegations in the Complaint rest on
speculation rather than duly pled facts. They cannot, as a matter of law, sustain this contest.

Count I, which alleges that 20,312 people may have voted illegally in Georgia, relies
upon a YouTube video which purportedly is based upon United States Postal Service mail
forwarding information. Pet. § 1. Count I alleges that the signature-matching process resulting
from a Settlement Agreement entered into by the State nine months ago is inconsistent with
Georgia’s election code, and allegedly violates the federal Constitution.? Pet. 9 17. The Court

finds that Plaintiff’s allegations, as pled, do not support an allegation of impropriety or a

3 These arguments have been offered and rejected in other courts. See Wood, 2020 WL 6817513,
at *10. Furthermore, the statutory changes put in place by the General Assembly permitting
voters to cure signature issues on their ballot as a result of 2019 legislation, as well as regulatory
changes adopted by the State Election Board contemporaneous with execution of the Settlement
Agreement, would be expected to result in fewer signature rejections. This would not be because
illegal votes are somehow evading review, but because subjecting signatures to more thorough
verification and permitting voters to cure suspected errors should reduce the number of lawful
ballots that are improperly thrown out.
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conclusion that sufficient illegal votes were cast to change or place in doubt the result of the
election.

Fifth, and finally, the Court finds that Plaintiff’s complaint is moot. The results of the
November 3, 2020 election have been certified by Secretary of State and the Governor as
required under the Georgia Election Code, and then re-certified, and the certificate of
ascertainment has been transmitted to the Archivist of the United States. Moreover, the
Supreme Court of the United States has cautioned courts against Jeopardizing a state’s ability
to meet the federal “safe harbor” deadline in 3 U.S.C. § 5. See Bush v. Gore, 531 U.S. 98,110
(2000) (per curiam) (explaining that “safe harbor” provision “requires that any controversy or
contest that is designed to lead to a conclusive selection of electors be completed by [the safe
harbor date].”); see also id at 114 (Rehnquist, C.J., concurring) (“[Wle must ensure that
postelection state-court actions do not frustrate the legislative desire to attain the ‘safe harbor’
provided by § 5.”). Because the November 3, 2020, election has been certified and because the
mechanism available to challenge said certification is no longer available, the Court finds that
Plaintiff’s action is moot because the relief which he seeks in his Complaint is not available.

Accordingly, for the forgoing reasons, the motions to dismiss by the State Defendants
and the Intervenor-Defendants are GRANTED and Plaintiff’s Complaint is DISMISSED. In
light of this, proposed Intervenor-Plaintiff Shawn Still’s motion to intervene as a plaintiff is
DENIED as moot

This 8th day of December, 2020.

Gy I

Judge Emily K. Richardson
Superior Court of Fulton County
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Prepared by:

/s/ Kevin J. Hamilton

Kevin J. Hamilton

PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, Washington 98101
Telephone: (206) 359-8000
khamilton@perkinscoie.com

Edited by the Court.
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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

PAUL ANDREW BOLAND,

Plaintiff, CIVIL ACTION FILE

NO2020CV343018

BRAD RAFFENSPERGER, in his official
capacity as Secretary of State of the State
of Georgia, REBECCA N. SULLIVAN,

in her official capacity as Vice Chair of

the Georgia State Election Board DAVID J.
WORLEY, in his official capacity as a Member
of the Georgia State Election Board,
MATTHEW MASHBURN, in his official
capacity as a Member of the Georgia State
Election Board, and ANH LE, in her official
capacity as a Member of the Georgia State
Election Board,
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VERIFIED COMPLAINT

Paul Andrew Boland (“Plaintiff”), is the plaintiff in the above-styled action, by and through
his counsel of record, hereby files this Verified Complaint, and shows this Court the following:

INTRODUCTION

1. Plaintiff contests the election results on two empirical grounds: First, data showing 20,312

ballots were cast by individuals who are no longer Georgia residents, casting doubt on the
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integrity of the Election until such persons are excised from the ballot count. Second, data
showing that decreased signature verification arose because counties did not screen mis-
matched and absent signatures and ballots unsigned without the oath, as required by the

Election Code.

. Plaintiff believes that his lawsuit may be settled with equitable relief in the nature of (A)

an audit of the voter rolls to confirm they were maintained as required by Georgia’s
Election Code and (B) a comparison with the written ballots cast, and a verification that all
outside envelopes used to transmit absentee ballots have been matched with a valid
signature in the State's E-Net system; such a review would confirm that signature
verifications were conducted as required by Georgia’s Election Code as required by
Georgia laws and the United States Constitution for federal elections. Plaintiff estimates
such an Audit and Verification could be completed within five (5) days and that technology
exists to provide the Audit and Verification in a shorter time frame than the recently
conducted “hand count.”

If equitable relief is not granted, or the Audit and Verification demonstrate that the results
of the election cannot be relied upon, Plaintiff seeks decertification of the results of the
Election and that a new election be ordered.

PARTIES, JURISDICTION AND VENUE

. Plaintiff is an individual residing in Monroe County, Georgia and is a qualified, registered

"elector" who possesses all of the qualifications for voting in the State of Georgia. See
0.C.G.A. §§ 21-2-2(7), 21-2-216(a). Plaintiff voted in the November 3, 2020 General

Election, believing that his vote would not be diluted by the presence of out-of-state voters
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or persons whose signatures were not, or could not be, verified as required by the Elections

Code. As an aggrieved elector, Plaintiff is qualified to contest the election.

. This court has original jurisdiction and venue pursuant to O.C.G.A. § 21-2-524, as the

defendant resides in Fulton County. The office contested is for the electors for the

Presidency of the United States.

- Georgia’s Secretary of State is a defendant in his official capacity, the chief elections

officer responsible for overseeing the conduct of Georgia’s elections, responsible for
assuring the elections are conducted in a free, fair, and lawful manner, and is the official
responsible for certifying the vote for the Presidential election in the state of Georgia. The
Secretary of State certified the results for the Presidential electors on November 20, 2020,

but a recount is ongoing.

. The Elections Code sets forth a clear and efficient process for maintaining the voter rolls

and handling absentee ballots (the “Elections Law”). To the extent that there is any change
in those processes, that change must, under Georgia law and Article I, Section 4 of the
United States Constitution, be prescribed by the Georgia General Assembly. See U.S.
CONST., Article I, Section 4. Although the Secretary of State is authorized to promulgate
rules and regulations that are "conducive to the fair, legal, and orderly conduct of primaries
and elections,” all such rules and regulations must be “consistent with law." 0.C.G.A. §
21-2-31(2).

COUNT 1: OUT OF STATE VOTERS
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1. An expert analysis identified 20,312 ballots cast by individuals in the 2020 General
Election who do not reside in Georgia.! This number of invalid votes far exceeds the
certified margin of victory of 12,670 in the presidential results. 0.C.G.A. § 21-2-216(a)(4).

2. The analysis matched Georgia’s list of early and absentee voters to the United States Postal
Service’s (“USPS”) National Change of Address (“NCOA™) database. Voters were
flagged if they matched along three dimensions: Full Name, Address, and Date of Birth.
They also had to be listed in the NCOA database as having moved out of Georgia prior to
the election. At least 4,926 of them were shown to have actually registered to vote in

another state.?

3. Under the Elections Law, one loses residency for voting purposes if one registers to vote
in another state or performs other acts indicating a desire to change one’s residence. A
general intention to return to the state “at some indefinite future period” is insufficient to
retain Georgia residency. O.C.G.A. § 21-2-217(a)(2) and (a)(5).

4. Under the Elections Law, the Secretary of State is designated as the “chief state election
official to coordinate the responsibilities of this state under the National Voter Registration
Act of 1993 (“NVRA”)” O0.C.G.A. 21-2-210. The NVRA provides that the State of
Georgia “shall ...

(4) conduct a general program that makes a reasonable effort to
remove the names of ineligible voters from the official lists of
eligible voters by reason of—

(A) the death of the registrant; or

(B) a change in the residence of the registrant, in accordance
with subsections (b), (c), and (d) of this section [which set

! Braynard, Voter Integrity Project: Findings and Conclusions, at 25:35, YouTube (Nov. 24, 2020) (This video
encapsulates the findings of the Voter Integrity Project's analysis and presents Matt Braynard's conclusions and
recommendations.), available at https://www.youtube.com/watch?v=XH9ihoLi1NA&feature=youtu.be.

21d.
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forth the mechanics for comparing the voting roles and the
timetables for completing those tasks];”

42 U.S.C. Sec. 1973gg-6(a)(4).

To satisfy the State’s obligations under the NVRA, the Legislature authorized the Secretary
of State to (A) remove deceased voters (O.C.G.A. Sec. 21-2-231(d)) and (B) conduct an
analysis of the NCOA database to determine the voter rolls (0.C.G.A. Sec. 21-2-233(a)).
The failure of the Secretary of State to carry out the duties required by the NVRA and the
Elections Law were stark. As a result, Plaintiff believes the evidence shows that 20,312
ballots were cast by individuals who, according to USPS records, do not live in Georgia.
This does not include electors who may be ineligible to vote due to movement within

Georgia or within Georgia counties.

COUNT 2: LACK OF SIGNATURE VERIFICATION

6. Signature matching and signing an oath in connection with the casting of an absentee ballot

are required by the Elections Code — they are not merely technicalities. The Elections Code
mandated those actions to preserve the integrity of the elections process. Experts agree
that voter fraud is far likelier to occur with mail in ballots than with in-person voting.3

The typical rejection rate for mail in ballots is approximately 1%. For those voting by mail
for the first time it is 2%.* An analysis by National Public Radio (NPR) found “[a]n
extraordinarily high number of ballots” were rejected in the 2020 presidential primaries.

NPR said this “raised alarms” about “what might happen in November when tens of

3 Stern, Voter Fraud Exists. Republican Restrictions Won 't Stop It, Slate (Sept. 1, 2016). (“Voter fraud does

happen—but it almost never occurs at the polls. Instead, as election law expert and occasional Slate contributor Rick

Hasen has explained, voter fraud occurs through absentee ballots.”).
* Ramgopal, More than I percent of mail-in ballots may be rejected, say experts, NBC News (Oct. 28, 2020).
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millions of more voters are expected to cast their ballots by mail, many for the first time.”
Instead, reports in November found that “[m]ail-in ballots are being rejected at surprisingly
low rates.”®

8. In Georgia, in 2016, the rejection rate for mail in ballots stemming from signature failures
was 0.88%. In 2018, it was 1.53%. In the 2020 primary, it was 0.28%. In the general
election it dropped dramatically to just 0.15%. (See the Affidavit of Benjamin A. Overholt
dated November 29, 2020.)

9. Over 1,300,000 mail in ballots were cast in the 2020 general election. If these ballots had
been rejected at the expected rate 0f 0.28% - 1.53%, some 1,600 to 18,000 additional ballots
would have been rejected. This is enough to change the result since the margin of victory
in the presidential election was just 12,670 votes.” The number of votes needed to secure
the election of other federal officials was even lower.

10. The Secretary of State concedes that signature-based rejections dropped significantly
compared to the primary. However, the Secretary of State’s office has claimed that the
rejection rate was the same as it was in 2018.8 This is not accurate.

11. As demonstrated in the Affidavit of Benjamin A. Overholt, the office of the Secretary of
State has made and is continuing to advance this argument based on elementary errors.

That office did not use the most accurate comparison and calculated the rates for the two

> Fessler & Moore, More Than 550,000 Primary Absentee Ballots Rejected In 2020, Far Outpacing 2016, NPR
(Aug. 22, 2020).

® Krawczyk, Mail-in ballots are being rejected at surprisingly low rates, Yahoo (Nov., 2, 2020).

7 Press Release, Georgia Secretary of State, NUMBER OF ABSENTEE BALLOTS REJECTED FOR SIGNATURE
ISSUES IN THE 2020 ELECTION INCREASED 350% FROM 2018; available at,

https://sos.ga. gov/index.php/elections/number_of absentee_ballots_rejected_for_signature_issues_in_the 2020 ele
ction_increased_350_from 2018.

81d
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12.

13.

14.

15.

16.

years using different, inconsistent methodologies. (See the Affidavit of Benjamin A.
Overholt, supra.)

Furthermore, the Secretary’s analysis counted only rejections identified as “signature”
based rejections without including the related category of “oath” based rejections. An
“oath” based rejection occurs when a voter fails to sign or otherwise complete the oath
accompanying a mail in ballot. It is thus a form of signature failure. When oath-based
rejections are included, the rejection rate drop is even more dramatic as set forth above.
(See the Affidavit of Benjamin A. Overholt, supra.)

Although the Secretary of State recently conducted an audit and recount, no signature
matching was required during that process.®

Without a meaningful verification of signatures, the election results cannot be certified.
The suspiciously low ballot rejection rate suggests that the verification procedures were
not enforced with their usual rigor.

In addition, in the leadup to the election, the Secretary of State unilaterally modified the
Elections Law that the Legislature established, to weaken safeguards against fraudulent
ballots, such as signature requirements, in ways that are unlawful and unconstitutional.
The U.S. Constitution grants state legislatures, not state executive branch officials, the
authority to determine the “Times, Places and Manner” of federal elections as well as the
process for appointing Presidential Electors. U.S. CONST., Art. I, Sec 4, cl. 1; Art. 2 Sec.

1, cl 2.

® Moffatt, Fact Check: Georgia Rejected More Than 2,000 Absentee Ballots Because Of Signature Issues,
WABE/NPR (Nov. 19, 2020).
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17. The Georgia Legislature via the Elections Law instructs those who handle absentee ballots

18.

19.

to follow clear procedures to handle absentee ballots, to confirm the information and
signature on the absentee ballot. O.C.G.A. § 21-2-386(a)(1 )(B) &380.1. But in March
2020, Defendants Secretary Raffensperger, and the State Election Board, which has
ministerial responsibility for the State elections (collectively the "Administrators") entered
into a "Compromise and Settlement Agreement and Release," setting forth more
complicated standards to be followed by local officials in processing absentee ballots in
Georgia. See Democratic Party of Georgia, Inc., et al. v. Raffensperger, et al., Civil Action
File No. 1:19-cv-05028-WMR, United States District Court for the Northern District of
Georgia, Atlanta Division. This was unauthorized by the Elections Law and the U.S.
Constitution.

In October 2020, the Defendants issued an order that permitted the early opening of
absentee ballots, in a direct violation of O.C.G.A. 21-2-386(a)(1)(A), which required
county officials to keep the unopened absentee ballots safe and unopened until the closing
of the polls on election day.’® See Rules of the State Board of Elections, Rule 183-1-14-
0.9-.15 (Processing Absentee Ballots Prior to Election Day).

The Plaintiff suffered an injury in fact and actual harm as a result of both these
unconstitutionally altered and inadequately enforced absentee ballot processing procedures
utilized in connection with the November 3, 2020 presidential election, in that his vote was
diluted relative to votes cast by electors whose identified signatures were not verified, as

required by the Elections Law.

11 See e.g., Democratic Party of Georgia, Inc. v. Crittenden, 347 F. Supp. 3d 1324, 1347 (N.D. Ga. 2018) (“The Secretary of State
is ENJOINED from certifying the State Election results until she has confirmed that each county's returns include the counts for absentee ballots
where the birth date was omitted or incorrect.”).



Page 37 of 164

Filed 12/14/2020

Case S21M0565

20. Accordingly, this Court should enter an injunction declaring that the election results are

defective and ordering the Defendants to cure their Constitutional and statutory violations
in accordance with the provisions of the United States Constitution and Georgia law.
Plaintiff estimates that an Audit and Verification process could be completed within five
days and ensure that the election results are consistent with the Elections Law.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully request that this Court:

1.

3.

Grant an order decertifying any results from the General Election for the electors to the
Presidency until the Secretary of State:

(A) Initiates and completes an independently observed, monitor-confirmed investigation
of a sample of the 20,311 individuals flagged as having voted even though they do not live
in Georgia.

(B) Initiates and completes an independently observed, monitor-confirmed signature match
check for the absentee ballots cast in this election, including producing the digital records
of the signatures such that an independently, publicly confirmed signature match can occur,
and that all ballots and envelopes used in casting of absentee ballots be available for public
scrutiny;'!

Require Defendant to issue an Official Election Bulletin urging meaningful and transparent
cooperation with the Audit and Verification and with the requirements of this Order;

Retain jurisdiction to supervise disputes as to the Audit and Verification; and

1 See e.g., Democratic Party of Georgia, Inc. v. Crittenden, 347 F. Supp. 3d 1324, 1347 (N.D. Ga. 2018) (“The Secretary of State

is ENJOINED from certifying the State Election results until she has confirmed that each county's returns include the counts for absentee ballots
where the birth date was omitted or incorrect.”).
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4. Award Plaintiff such other and further relief as this Court deems just and equitable.

Dated: November 30, 2020

DAVID F. GULDENSCHUH, P.C.
P.O. Box 3

Rome GA 30162-0003

(706) 295-0333 — office

(706) 295-5550 — fax
dfg@guldenschuhlaw.com

OF COUNSEL AND IN ADVISORY CAPACITY:

C. Robert Barker I1I

Law Offices of Robert Barker, P.C.
1266 W Paces Ferry Rd NW,
Atlanta, GA 30327

678-576-3992

barkercr3(@gmail.com

10

Respectfully submitted,

/s/ David F. Guldenschuh
David F. Guldenschuh
Ga. Bar No. 315175

Attorney for Plaintiff
Paul Andrew Boland
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AFFIDAVIT OF BENJAMIN A. OVERHOLT

I, Benjamin A. Overholt, Ph.D., declare under penalty of perjury that the

following is true and correct:

1. 1 am over the age of 18 years and competent to testify herein. I have personal

knowledge of the matters stated herein.

. Thave an M.S. and a Ph.D. in Applied Statistics and Research Methods from

the University of Northern Colorado. I am currently an active federal civil
servant for over seven years and served in the United States Army for 15 years.
During that time, I spent more than five years reviewing election results for

the Voting Rights Section of the Civil Rights Division of the U.S. Department

of Justice in Washington, D.C.

. I am familiar with and have analyzed public data from the office of the

Secretary of State of Georgia (the “S0S”) regarding the recent presidential

election held on November 3, 2020 (the “2020 General Election™.)

. The plaintiff asked me to review the data available on the SoS website to

determine its usefulness in questioning the rejection rates of mailed ballots
(“mailed ballots™) in the 2020 General Election and to determine whether

anomalies existed that could change the outcome of the presidential race in

1
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the 2020 General Election. Based on my experience and because of my
personal interest in the matter, 1 felt qualified to do so. I am not being
compensated for this work or for my time, rather, | am reviewing the data for

the sake of verifying outcomes.

Anomalies Based on Rejected Ballots — Signature Verification and Missing Qath

5. 1generated tabulations of mailed ballot rejection and spoil rates from 2016 to

2020 to check the accuracy of data on the SoS website and to demonstrate the
discrepancies in the number of mailed ballots that were “rejected” and
“spoiled” when comparing previous elections to the 2020 General Election.
All data used for this analysis was downloaded directly from the SoS’s public
website. The datafile for the 2020 General Election was last updated on

November 16, 2020.}

. In the datasets, the variables “Ballot Style”, “Ballot Status”, and “Status

Reason™ are each critical to understanding ballot rejection reasons and rates.
“Ballot Style” is the type of ballot cast - values included are
“ELECTRONIC”, “IN PERSON”, and “MAILED”. In the results below, I
considered only those ballots marked as “MAILED”. “BALLOT STATUS”

is the current status of a ballot, values are “A” for accepted, “C” for cancelled,

! hitps://elections.sos.ga.gov/Elections/voterabsenteeflle.do

2
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“R” for rejected and “S” for “spoiled”. In this analysis only values “A", “R”

and “S"” were considered.

. There are over 6,000 different “Status Reason” codes. They seem to be

handwritten phrases and include similarities such as “R-ADDR MISSING”
and “RADDR NOT A MATCH?”. The “grepl” function in R was used to search
for key words in “Status Reason”. Table 1 shows the keywords searched for
that showed concerning discrepancies from 2016 to 2020 and are related to
signatures. To get the “[Percentage] of Mail In Ballots” in Table 1, the

“Counts” were divided by the total number of mailed ballots with a Status of

“Accepted”, “Rejected”, or “Spoiled”.

. The data was sorted for the general and primary elections in 2016, 2018 and

2020 in Georgja, with a “g” or “p” denominating the information in the

columns below, respectively.
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Tablel: “Status Reason” Search Terms By Year for “Rejected” and “Spoiled Ballots”

Counts % of Mail In Ballots

Search Term 016g  2018g 2020p 20208 2016g  2018g  2020p  2020g |
AlLRejections 6,059 7,889 11,772 4,471 290%  246%  101%  0.34%
“sig" 581 457 3,212 1,998 0.28% 020% 028%  0.15%
"OATH" 1,259 3,029 0 0 0.60%  133%  0.00%  0.00%
“ADDR" 373 156 0 0 0.18% 007%  0.00%  0.00%
"DoB" 598 18 0 0 0.29% 001% 0.00% 0.00%
"DATE" 371 24 0 0 0.18% 0O01%  0.00%  0.00%
"DEADLINE" 1,004 1,783 8,495 2,400 0.48% 078% 073% 0.18%
"BY ELECTION" 1,836 1,788 0 0 088% 079% 0.00%  0.00%

9. Table 1 demonstrates the reduced rate of rejection for reasons with the term
“SIG” and the near zero instances of reasons with the term “OATH” in the
2020 General Election. “SIG” is a shorthand designation for mailed ballots
that were rejected because of a signature mismatch.

10.As the oath portion of the ballot is the portion signed, there is likely overlap
between Oath and Signature issues. Considering only reasons with the term
“SIG”, the rejection rates were 0.28% in the 2016 general, 0.20% in the 2018
general and 0.28% in the 2020 primary but dropped to only 0.15% in the 2020
General Election.

I1.Comparing the 0.15% rate in the 2020 General Election to the 0.28% rate in
2016 and the 2020 primary would suggest somewhere around 1,600 additional
ballots should have been rejected for signature issues.

12.Considering the number of ballots classified as rejected in the “OATH” row,
the rejection rates were 0.60% in 2016, 1.33% in 2018, and near zero in 2020.

4
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The fact that there were two or three instances of “OATH” in both 2020
elections for spoiled ballots shows that “OATH” issues are still possible, but
almost eliminated compared to earlier elections.

13.Comparing the 0.60% rate for 2016 and the 1.33% rejection rate in 2018 to
the near zero rate in 2020 would suggest an additional 7,900 or 17,500 ballots
should have been rejected, respectively. Together the difference in rejection
reasons with the terms “SIG” and “OATH” would account for more ballots
than the margin of victory in the presidential race in the 2020 General Election
and might have affected other state-wide or local races.

Anomalies Based on Spoiled Ballots

14.1 observed an additional issue when I considered the rate of spoiled ballots.
Essentially, a spoiled ballot is a ballot with multiple markings or damage that
make it difficult to determine the voter’s intent. In both 2016 and 2018, fewer
than 100 Mailed ballots were “Spoiled” (0.03% and 0.04% of Accepted,
Spoiled and Rejected ballots cast, respectively). In 2020, the corresponding
number increased to 1,794 in the primary (0.15% of Accepted, Spoiled and
Rejected ballots cast) and 4,082 in the 2020 General Election (0.31% of
Accepted, Spoiled and Rejected ballots cast — nearly 10 times the 2016 rate).

The rate of spoiled ballots in the 2020 General Election was twice the rate in
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the primary, over seven times the rate in 2018 and over 9 times the rate in

2016.

Table 2: "Ballot Status Counts by Election
Ballot Status| 2016g 2018¢ 2020p 2020g |
Accepted | 202,492 219,731 1,150,478 1,308,447
Cancelled | 12,053 20,601 116,424 318,086
Rejected 6,059 7,889 11,772 4,471
Spoiled 69 98 1,734 4,082
<blank> 25,948 36,074 333,608 133,886

The Secretary of State Analysis

15.The office of the SoS published the results of its own review of this same data
(the “SOS Analysis™)?, concluding that, “The number of absentee ballot
rejections for signature issues increased approximately 350% in the
November 2020 election in Georgia from the 2018 election.” This conclusion
is misleading and the SOS Analysis is flawed in two material ways.

16.First, the SOS Analysis does not make any comparison to the most probative
election available, the 2016 General Election. Second, the SOS Analysis

inconsistently applies rules for computing the denominators for their

percentages.

2

https://s0s.ga.gov/index.php/felections/number of absentee ballots rejected for signature issues in _the 2020

election_increased 350 from 2018
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17.In calculating the percentage of “Rejected” ballots, the SOS Analysis uses as

numerators (number of rejected ballots) the numbers 454, 3,266 and 2,011.
Those numbers are thz number of ballots rejected in the 2018 General
Election, the 2020 Primary Election, and the 2020 General Election,
respectively, and are all reasonably close to the numerators used in my

analysis.

18.But the SOS Analysis uses differing denominators to calculate the reported

percentages. In the 2018 General Election, the SOS Analysis divided the
number of rejected ballots by a denominator which was the sum of all Ballot
Statuses (Accepted, Cancelled, Rejected, Spoiled, even the blanks) to get their

284,393 number, which would minimize the reported percentage.

19.For the 2020 Primary Election, the SOS Analysis divided total rejections by

Accepted ballots only. For the 2020 General Election, the SOS Analysis
divided the number of Rejected ballots by the total of all Accepted, Rejected
and Spoiled ballots (the method employed in this analysis). That was correct,
but the SOS Analysis for the 2018 General Election minimized the percentage
and maximized it for the 2020 Primary Election. The data in the article cited

above reporting the SOS Analysis was therefore generated improperly and

inconsistently and is misleading.
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Further Anomalies

20.There is one caveat regarding the dataset for the 2020 General Election. The
datafile contains records for 4,505,778 ballots while Georgia's official
election totals currently show a total of 4,998,482 votes cast for the top 3
candidates in the presidential contest. It is surprising that while the dataset I
used is missing around 500,000 votes, it is only missing 13 rejected ballots.

21.There are other anomalies in the reported data that should be analyzed, and
many raise significant questions about the conduct and results of the 2020
General Election. The effect of the difference in ballot totals on this analysis
is unknown and cannot be calculated without better understanding of the
underlying conduct of the election throughout Georgia. The recent “hand
recount” would not resolve these issues. | understand there are further
questions about the conduct and outcomes of that process.

[SIGNATURE AND OATH ON NEXT PAGE]
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I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct. /

enjamin A. Overholt, Ph.D.
COMMONWEALTH OF VIRGINIA
COUNTY OF PRINCE WILLIAM

CITY OF MANASSAS

Benjamin A. Overholt appeared before me, a Notary Public in and for the above

jurisdiction, thi A i day of November 2020, and after being duly sworn, made the

foregoing declaration, under oath.

[Affix Seal] 7 é w

Notary Pub

My Commission Expires 3 3 2 U

"= KIRK DAVID HILLj 5
Nggéﬂv puaucAR
COM #£7839530

MONWEALTH OF vin
MY COMMISSION EXPIRES MARgl'-?‘ g? 2023
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PAUL ANDREW BOLAND vs BRAD RAFFENSPERGER, ET AL.
: Hearing on 12/08/2020

IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

PAUL. ANDREW BOLAND,

Contestant,
CIVIL ACTION
vs. FILE NUMBER:
BRAD RAFFENSPERGER, in his official 2020CV343018

capacity as Secretary of State of
the State of Georgia, REBECCA N.
SULLIVAN, in her official capacity
as Vice Chair of the Georgia State
Election Board, DAVID J. WORLEY,

in his official capacity as a
Member of the Georgia State Election
Board, MATTHEW MASHBURN, in his
official capacity as a Member of the
Georgia State Election Board, and
AHN LE, in her official capacity

as a member of the Georgia State
Election Board,

Defendants.

HEARING ON MOTION TO INTERVENE
HELD ON : DECEMBER 8, 2020
2:00 PM to 3:30 PM
‘PROCEEDINGS BEFORE :

THE HONORABLE EMILY K. RICHARDSON

EXHIBIT
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1 APPEARANCES OF PARTICIPATING ATTORNEYS 1 is not permitted to bring an election contest

2 . e

3 On Behalf of the Contestant: 2 against any of those individuals.

4 3 0.C.G.A. 21-2-520(2) defines who may be a

5 DAVID F. GULDENSCHUH, ESQUIRE 4 defendant in an election contest. It does not include

DAVID F. GULDENSHUH, PC
6 512 EAST 1ST STREET 5 the Secretary of State or the members of the State
ROME, GA 30161 6 Election Board. It is limited to four categories of
7 Office: (706) 295-0333 e . s
Fax: (706) 295-5550 7 individuals, none of whom fit the definition of

8 E-mail: DFG@GULDENSCHUHLAW.COM 8 Secretary of State or State Election Board members. As

2 9  such, there can be no claims brought against them
10 On Behalf of the Defendants: ! ;

11 10 pursuant to Article 13 of Chapter 2 of Title 21 for an
KEVIN J. HAMILTON, ESQUIRE 11 election contest.
12 PERKINS COIE, LLP . .
1201 THIRD AVENUE SUITE 4900 12 They are not proper parties. They enjoy
13 SEATTLE, WA 98101 13 sovereign immmnity for any claims brought against them
Office: (206) 359-8000 14 and should be dismissed from this action.
14 Fax: (206) 359-%000 ,
E-mail: KHAMILTON@PERKINSCOIE.COM 15 THE COURT: ALl right. Thank you,
15 16 Mr. Willard. Is there anything further that, you
16 RUSSELL D. WILLARD, ESQUIRE :
GEORGIA OFFICE of the ATTORNEY GENERAL 17 know, the Secretary of State or the Election Board
17 40 CAPITOL SQUARE SW 18 members wish to put on the record at this point?
ATLANTA, GA 30334 19 MR. WILLARD: Your Honor, I believe that we'll
18 Office: (404) 656-7298 . .
Fax: (404) 657-8733 20 have some argument to make if the Court wishes to
19 E-mail: RWILLARD@LAW.GA.GOV 21 go forward with the State Defendants, at least for
2(1) 22 the moment, as defendants to this action for some
22 23 of the prayers for relief that the Plaintiffs have
23 24 pled. I believe that the Court is going to hear
24
25 25 argument on that today, and we will have some
Page 3 Page 5

1 PROCEEDINGS 1 responses to the unavailability of the relief that

2 THE COURT: The first thing that I think we 2 they seek.

3 need to address is -- I see Mr. Willard here on 3 THE COURT: Okay. All right. Thank you,

4  behalf of the Attorney General's office. And, so, 4 Mr. Willard. All right. We also said that we'd be

5 let's go ahead and establish and get on the record, 5 addressing, today, the motion to dismiss on behalf

6 Mr. Willard, your position as to the State's waiver 6 of the Intervenors. So, Mr. Hamilton.

7 as to 9.10(2). 7 MR. HAMILTON: Good afternoon, Your Honor, and

8 MR. WILLARD: Your Honor, by my appearance 8 thank you for the opportunity. I'm Mr. Hamiltonm,

9 today, the State has waived 9.10(2). We're happy 9 on behalf of the Intervenor Defendants, the Biden
10  with proceeding with the matter before the Court 10 electors. Your Homor, on November 3rd, the voters
11  today. It's my understanding that I will be 11 of Georgia, and the nation as a whole, elected Joe
12 permitted to make oral motions today and respond to 12 Biden as President of the United States. In
13 arguments raised by both the Plaintiffs, as well as 13 Georgia, that margin was 12,000 votes; those
14 Defendant Intervenors, as appropriate. 14 results have been carefully canvassed, audited, and
15 THE COURT: Okay. All right. Is there -- are 15 certified by county and state officials.

16 there any oral motions that you wish to make or 16 They were counted, recounted, and then

17 anything else that you want to put on the record? 17 recounted a second time. That final recount is now

18 MR. WILLARD: Yes, Your Honor. It is my 18 complete. The results have been certified, and a

19  understanding that at this point, outside of the 19 Certificate of Ascertainment, signed by the Governor of
20 Intervenor Defendants, the only defendants in this 20 Georgia, has been transmitted to the Archivist of the

21 action, and those that were originally named by the 21 United States in accordance with federal law.

22 Plaintiffs, are the Georgia Secretary of State and 22 In the weeks since this general election, a

23 the four other members of the State Election Board: 23 virtual parade of litigants has marched through the

24 Rebecca Sullivan, David Worley, Matthew Mashburm, 24 state and federal courts in Georgia and across this

25 and Ahn Le. They are not proper defendants, and it 25 country. They all seek a similar result: To invoke the
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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1 power of the Judiciary to force the states to overturn 1 November 3rd election, or order an entirely new
2 the results of the election and declare Donald Trump the | 2 presidential election for the state of Georgia. None of
3 winner. Mr. Boland is just the latest in this long and 3 this is supported in the record or appropriate in the
4 unfortunate string of litigants. His election contests 4 law.
5 claims that Georgia election officials failed to purge 5 So let me first suggest that the Court should
6 no fewer than 20,000 voters from the registration rolls 6 dismiss the case on the basis of laches. The claims --
7 and that the State signature rejection rate for mail 7 numerous courts have rejected similar claims, including
8 ballots is simply too low to be believed. 8 state and federal courts here in Georgia. The
9 In his petition and in his opposition to the 9 settlement agreement Mr. Boland challenges was entered
10 moticn to dismiss, he performs constitutional backflips, |10 into six full months prior to the election. It was not
11  in service of this extraordinary, indeed breathtaking, 11  a secret. And since that time, Georgia election
12 claim. He seeks no less than decertification of the 12 officials have administered two separate elections --
13 election and an injunction mandating a "do-over® 13 the primary and the general here. Mr. Bolin could and
14 election. No court, in American history, has ever 14  should have brought whatever claims or challenges he
15  entered such breathtaking relief. 15  had, relating to that settlement agreement, a long time
16 Indeed, in this election cycle, every court to |16 ago.
17  consider these requests -- and there have been dozens -- |17 There's a different Plaintiff, Mr. Lin Wood,
18  has flatly rejected it. Just yesterday, federal courts |18 who brought a challenge to this same settlement
19 in Michigan and Georgia dismissed similar claims, and a |19 agreement in a federal lawsuit -- that's the Wood versus
20  similar contest was filed by John Wood, before this very |20 Raffensperger case in the Northern District of Georgia.
21 court. It was rejected by Judge Barwick as well. And 21  That claim was decisively rejected by Judge Grimberg, in
22 all that was just yesterday; just the most recent 22 part, on the basis on laches. And just last Friday, ‘
23 decisions in a string of dismissals that stretch, 23 that dismissal was affirmed by the 11th Circuit in an
24 virtually, the breath of this country. Courts in 24 order that was sharply critical of the claim to begin
25 Nevada, Georgia, Minnesota, Michigan, Arizoma, 25  with.
Page 7 Page 9
1 Pennsylvania have all rejected similar claims, and we 1 Judge Grimberg wrote, "The Plaintiff could
2 would submit this Court should too for several reasons. 2 have, and should have, filed his constitutional
3 First, Mr. Boland's claims are barred by 3 challenge much sooner than he did and certainly not two
4 laches. Second, the very statutory contest provisions 4 weeks after the general election." Allowing Mr. Boland,
5 he invoked do not cover this election of presidential 5 like allowing Mr. Wood, to sandbag 5 million Georgia
6 electors, and his legal arguments fall woefully short of | 6 voters by waiting until after they voted, and after
7  the mark. With a respect, the case should be dismissed 7  their votes had been counted and recounted and then
8 with prejudice, and we would ask the Court to enter 8 recounted again, and then asking this Court to reject
9 fipal judgment today, December 8th, the federal Safe 9  them all, with the stroke of a judicial pen, is the very
10 Harbor deadline. 10 definition of prejudice. BAnd, so, for that reason, the
11 Let me just start with a quick overview of 11  claims are barred by the statutes of limitations and
12 Mr. Bowman's claims. First, Mr. Boland contends that 12 should be dismissed.
13 20,312 voters should have been removed from the voter 13 Second, the claim should be dismissed for a
14 registration rolls, under The National Registration Act, |14 second, independent reason that they fall outside of
15 for allegedly changing their residency out of state. 15  Georgia's Election Contest Statute. Georgia voters
16  Second, he contends that a settlement agreement entered |16 don't vote directly for presidential candidates, nor do
17 into by Secretary Raffensperger and the board in March, 17  any other voters anywhere else in the country. Instead,
18 9 months ago, relating to processing absentee ballots, 18 Georgia voters vote for presidential electors who, in
19 resulted in what he believes is a suspiciously low 19  turn, cast the state's 16 electoral college votes in the
20 rejection rate for signature failures. 20 Electoral College.
21 So based on those claims, Mr. Boland asked 21 Georgia's Election Contest Statute, 21-2-521,
22 this Court to order the State to decertify the election |22 only applies to "federal, state, county or municipal
23 results, require Secretary Raffensperger to audit and 23 offices." Presidential electors do not fall within any
24 verify the residency of over 20,000 individuals and 24 of those categories. They're certainly not mmicipal or
25 signatures out of 1 million mail ballots cast in the 25  county employees. And because they're appointed
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 pursuant to the Federal Constitution, they're not state 1 writing, the change of address or the voter's failure to
2 officers either. And the US Supreme Court, in Ray v. 2 respond to written notice and have to wait for two
3 Blair -- and we cited that case in the briefing -- 3 elections in which that voter doesn't cast a ballot. So
4 directly held that electors are not federal officers or 4  the Secretary couldn't have purged these 20,000 voters,
5 agents either. 5 and neither can this Court. So the first claim fails as
3 Thus, because this election was for 6 a matter of law.
7 presidential electors, it simply falls outside of the 7 The second fails no better, but he claims the
8 Georgia Election Contest Statute and should be dismissed | 8 settlement agreement and the signature verification
9 for that reason. But even if these claims were not 9 procedures adopted by the Secretary are somehow
10  barred by laches, and even if they were cognizable under |10 inconsistent with Georgia law. These arguments have
11 the statute, they should still fail on the merits. 11  been repeatedly considered and rejected by the state and
12 Mr. Boland's claims are based on the premise 12 federal courts in Georgia. I've mentioned before the
13 that Georgia election officials failed to properly 13 Woods v. Raffensperger case. There, Judge Grimberg
14 maintain the voter registration rolls and that they 14  expressly considered this claim and held that it was
15 failed to properly verify voter signatures. But his 15  barred by laches, but then went on to address the claims
16 allegations are based on nothing more than wild 16 on the merits as well. And the Court said, "The
17 conspiracy theories, speculation, and plain hearsay. 17 percentage of absentee ballots rejected for missing or
18 First, the suggestion that 20,312 voters voted |18 mismatched signature is the exact same for the 2018 and
19  illegally is based on nothing more than a YouTube video, |19 the general election, 0.15 percent. This is despite the
20 in an unspecified effort to match Georgia's voter 20 substantial increase in the total number of absentee
21 registration base against the U.S. Postal Service 21 ballots submitted by voters during the general election,
22 National Change of Address Database, but that's far from |22 as compared to the 2018 election.®
23 sufficient. 23 Nor is the settlement agreement or the
24 The USPS National Change of Address Database 24 procedures adopted by the Secretary some sort of
25  was never created as a tool for voter registration. And |25 legislative action that usurped the legislative
Page 11 Page 13
1 it is notoriously reliable -- unreliable, which is why 1 authority of the General Assembly. The Secretary is the
2 the NVRA, The National Voter Registration Act, allows 2 State's chief elections officer, and he has primary
3 states to rely on change of address information for list | 3 authority to regulate elections in the state of Georgia.
4 maintenance, only if the information is supplied through | 4 So Mr. Boland's claims, to the extent they're based on
5 a licensee, and then only after extensive procedures to 5 the settlement agreement, fail as well. And that's
6 mitigate the risk of improper removal. 6 literally all his claims, start to finish. None of them
7 The statute explicitly prohibits systemic 7 state claims on which relief can be granted, and none of
8 removal of names on the basis, within 90 days of a 8 them are remotely supported on the record before the
9 federal election. In other words, Secretary 9 Court.
10 Raffensperger is prohibited by federal law from using 10 And, finally, even if the petition weren't
11  Mr. Boland's methodology to purge voter rolls, and it 11 barred, even if it stated the c¢laim, and it doesn't, and
12 certainly follows that the same methodology cammot be 12 even if he had supported that claim with evidence, and
13 used in this lawsuit to achieve the same result. 13 he hasn't, the Court isn't empowered to give him the
14 And, of course, there's all sorts of reasons 14 relief. And I hate to steal Mr. Willard's thunder -- I
15 why Georgia residents move out of state. And by doing 15 suspect he might say the same thing. But an order
16 so, a Georgia resident doesn't lose his or her 16 nullifying the effects of a presidential election, or an
17 residency, which is explicitly recognized in several 17  injunction to the governor prohibiting certification of
18 provisions of Georgia law -- think military service or 18  duly-elected presidential electors, is simply outside of
19 attending college or temporary living out of state to 19  the power of this Court.
20  assist aging parents or seeking medical care or a doing |20 It would violate state and federal law, it
21  summer job or living in a winter vacation home or a 21 would violate the rights of over 5 million Georgia
22 summer vacation home. And that's precisely why the NVRA |22 voters who participated in this election, and it would
23 requires that state's list-maintenance activity to take |23 disenfranchise millions of voters. Just yesterday,
24  steps prior to removing names. 24  Judge Batten dismissed the so-called "kraken" lawsuit in
25 They have to confirm with the voter, in 25 Pearson v. Kemp, on a variety of grounds, but
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 specifically found that the remedy sought there, a 1 brings on behalf of 2.4 million voters of Georgia, a
2 "do-over" election, like the remedy sought here, was 2  minimm of those. It was almost 5 million votes cast in
3 simply not available. 3 this election -- is one of the most fundamental rights
4 In Michigan, yesterday, a federal court 4 that can possibly exist.
5 reached precisely the same conclusion in another one of 5 Now, let's go to each of the three issues that
6 these cookie-cutter cases, Kane v. Whitmer. So 6 were raised as a basis for dismissing the case. We
7 Intervenors would urge this Court to reach the same 7 begin with the laches issue. I wamt to, again, let the
8 conclusion or the same reason: The remedy Mr. Boland 8 Court -- we are not asking you to decertify this
9 seeks is not something this, or any other court, can 9 election at this moment; we have asked for that as our
10 order. And so his claims fail for that reason as well. 10 relief. And that is important that we ask for that
11 And I'll wrap up here, your Honor. The Third |11 relief as part of proceeding with the case, but that's
12 Circuit wrote, last week, "Voters, not lawyers, choose 12 not where we're at yet.
13 the President. Ballots, not briefs, decide elections." 13 As far as the laches goes, we have raised two
14 It's a sad commentary that that's something a court 14 very targeted issues with your Honor, one -- both of
15  should have to remind litigants. But since the 15  which have been addressed by Mr. Hamilton. First is the
16  election, just one month ago, we've seen this same 16  fact that we have a report, that we provided you‘
17  pattern across the country -- baseless lawsuits filed by |17 citation to, that reflects 20,312 votes were potentially
18 plaintiffs who simply can't effect -- accept the fact 18 cast in this election that were from non -- out-of-state
19  that Joe Biden won. 19  woters. Of that amount, over 4,000 of those appeared to
20 But that's the decision the people of Georgia |20 be registered in other states.
21 made; that's the decision the pecple of the United 21 Now, it's not our -- we're not trying, here,
22 States made, and it's a choice that could only be thrown |22 to prove our case to you right now. Our burden -- our
23 out by this Court, or any court, on the most powerful 23 standard is -- assuming we have the right to file this
24 showings of clear and convincing evidence of widespread |24 case, assuming we have standing, then our burden is to
25  fraud or error. But Mr. Boland stands in front of you 25 give you enough evidence to where we can proceed with
Page 15 Page 17
1 with utterly nothing of that sort; nothing that is 1 some -- the equivalent of expedited discovery. So we
2 sufficient to justify this contest or the jaw-dropping 2 have, first, the 20,000 votes.
3 invitation to throw out the votes of over 5 million 3 Now, as to the laches argument, we didn't know
4 voters. 4  those people had voted until the election actually
5 So, your Honor, we would ask this Court to 5 occurred. As to the request, with respect to the
6 grant the motion to dismiss and enter final judgment, 6 checking of signatures, we didn't know who had voted and
7 today, within the Safe Harbor deadline and dismiss the 7 whether those signatures had been checked or not until
8 lawsuit. Thank you. 8 the election occurred. So the concept that we could
9 THE COURT: All right. Thank you, 9 have filed this case, could a case have been filed
10 Mr. Hamilton. 10  earlier on the consent decree. Well, there's courts
11 All right. Mr. Guldenschuh. 11  that have ruled on that issue, but that's not what the
12 MR. GULDENSCHUH: Thank you, your Honor. 12 issue is that we're pursuing at this point.
13 Let me begin by saying this is not Lin Wood, 13 We're talking about those two very targeted
14 and this is not Sidney -- I forgot her last name -- 14 items. And as I will state later on the consent --
15 Powell. This is not that kind of case. The case that 15 well, I'll get to it later in just a second. So the
16  we have brought here is the case that every Georgia 16  concept that we could have filed this case earlier is
17  voter has the right to file under the Election Contest 17 absurd. Had we filed -- how do you file a case to
18  Statute, which Mr. Boland had done, and I'm going to 18  challenge an out-of-state voter who hasn't voted yet?
19  address their standing issue for the purpose of 19 How do you challenge a case to see who returned an
20 determining when there are irregularities in election, 20  absentee ballot that hasn't been returned yet? You
21 whether that election can stand. 21 can't.
22 Is it different with the federal election? 22 And so the argument as to laches, we submit
23 Yeah, it is, with the presidential election, because we |23 that's a great arqument that they've used in these other
24 have the Constitution we have to take into account. But |24 cases that are challenging, at a Constitutional level,
25 the right of Mr. Boland to bring this suit -- which he 25  the consent decree. And, admittedly, we have some
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1 language in our complaint to that effect, but that's not 1 case -- and let me be clear. Mr. Boland is here as a
2 the focus of the two items that we're looking at right 2 voter, which is one of the pecple allowed to contest.
3 now. Perhaps that aspect of the case we can't pursue. 3 But, also, there is an Intervenor, Mr. Still, who is on
4 But as to these two items and the contest of 4 the Republican elector's slate, and so he has moved to
5 the election, we didn't have -- we didn't know what we 5 intervene. Perhaps at some point, we should address
6 could challenge until the election actually occurred, so | 6 that, just to get all of the loose ends tied in this
7  the doctrine of laches simply does not apply. The 7 case. But if the guy who's on the other side of the
8 statute -- you also have to look at the statute. The 8 ballot can't contest, then nobody can. And I just
9 contest Statute itself says, the first window that you 9 submit the Georgia --
10 have to file -- there's multiple windows in this case. 10 THE COURT: You're not representing --
11 The first window that you have to file, is five days 11 MR. GULDENSCHUH: Pardon?
12 after the certification; in the case of recount, you get |12 THE COURT: Mr. Guldenschuh, you're not
13 another five-day window down the road. 13 representing the guy on the other side of the
14 We filed within five days of the very first 14 ballot. You're not representing Donald Trump;
15  certification, taking -- at risk they would come back 15 you're representing a voter. And in Judge Pryor's
16 and say, "Oh, no, no, no. You filed too soon; you have 16 opinion in the Lin Wood case, he spells it out very
17 to wait until the recount is over." They didn't do that |17 clearly about how individual voters do not have
18  in this case, and the recount is now over as of 18 standing. He -- his analysis of Georgia law is
19 yesterday. So to file within the five-day statutory 19 that, yes, the presidential candidate may have
20 period and then have counsel come say, "Oh, that's 20 standing, but individual voters do not have
21  laches," just seems to be an extreme argument on their 21 standing to contest this, simply based on the fact
22 part. That is a sign of part of the desperation their 22 that there were a voter.
23 showing to try to get out of this matter. 23 So what's your response to that?
24 The next argument they make, is that we don't, |24 MR. GULDENSCHUH: So Sean Still has moved to
25 essentially, have standing because the Georgia Statute 25 intervene on this case as a plaintiff,
Page 19 Page 21
1 does not allow any human being, any citizen, any voter, 1 THE COURT: I understand. We're not there
2 any elector, including the losing presidential 2 yet, but he's also not the candidate.
3 candidate, to assert a election contest in Georgia, with | 3 MR. GULDENSCHUH: Right. Well, according to
4 respect to the presidency. And the way they do it is, 4 defense counsel, he is the candidate. So, you
5 this clever -- almost depends on what your definition is | 5 know --
6 is argument. It's so parsimonious, the argument that 6 THE COURT: Well, I'm asking you about
7 they make, claiming that electors -- because it's a vote | 7 Mr. Boland right now, because that's where we are
8 for electors and not for a president, that we can't go 8 right now.
9  there. 9 MR. GULDENSCHUH: Well, again, I can only tell
10 Well, I couldn't help but laugh -- or smile, 10 you that the statue says what it says. T have not
11  shall I say, during Mr. Hamilton's argument when he 11  read Judge Pryor's opinion. I'm a Plaintiff's
12 referred to this election as an election of Joe Biden. 12 lawyer up in Rome, Georgia, and I apologize for
13 He didn't refer to it as an election of the Intervenor 13 that. We'd be happy -- maybe I can get some people
14 Defendants, which he makes so carefully in his argument. |14 to provide you with a letter brief, at some point,
15 He referred to the election of Joe Biden, and they do 15 that can address that in more detail. I mean,
16 that in their brief. 16  immediately. But I'm not in position to address
17 Now, it comes down to what did our state 17  that with you, your Honor.
18  legislature truly intend when they passed this law. And |18 THE COURT: That's fine. Okay. So your
19 the fact that it is inconceivable -- it is inconceivable |19 argument is that any voter has standing to
20 to me, that the state legislature passed this law and 20 challenge elections.
21 with this very parsimonious interpretation of it, 21 MR. GULDENSCHUH: My argument is that any
22 intended to exclude a contest to the presidential 22 wvoter -- that a voter has standing. But more
23 election. That is, again, beyond reason to me, which is |23  importantly, because we have an Intervenor, who's
24  the argument that they are essentially making here. 24 knocking at the door, then we should allow him to
25 So if you were to find no standing in this 25 intervene and that covers that issue. I might
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1 point out, Judge Pryor's opinion, I believe, is on 1 a statistician.
2 appeal, and so we will hopefully find more. I 2 But the point is, another significant point of
3 don't know that it's necessarily precedent for you; 3 his affidavit, they referred to the other litigation
4 although, it certainly may be persuasive to you. 4 where the judge found that there was no difference in
5 But it is on appeal, your Honor. S the 2016, 2020 rejection rates. And the problem with
6 So, anyway, my bottom line is, it's 6 that argument is, one, Mr. Overholt didn't testify in
7 inconceivable to me that the Georgia legislature did not 7 that case. And he has taken the data that the Secretary
8 intend for someone to be able to raise this issue. And 8 of State provided in that case and looked at it. And
9 if you accept Plaintiff's -- or Defense ~- Intervenor 9 what he has concluded is, the Secretary of State made an
10 Defendant's argument, I don't see who that person is, 10 error in his calculation, that it wasn't the same. It
11  again, as I read through their brief. 11  was .28 to .15, I believe, and that's based upon the
12 That brings us to the issue of, well, is there |12 fact that while the data they used in the numerator was
13 a legal basis to proceed, if we have standing? And the |13 from the same group, the data they that used from the
14  question becomes, are they entitled to a motion to 14  denominator was from a different -- they didn't use data
15 dismiss? And the question -- we don't have to win the 15  in the denominator, and the result of that was that they
16 case here, your Honor. We just have to show you there's |16 misstated the percentages.
17 sufficient issue out there to allow some discovery at 17 And there's a significant drop in the
18  this point. It may be that, down the line, we get to 18 percentage, I think almost 50 percent, which, again, if
19  that issue, but now is not the time for that. 19  applied to the number of voters involved, would make a
20 We have provided you with an affidavit, and I |20 dramatic difference and would throw out far more than
21  believe Mr. Overholt is actually prepared to testify, if |21 the 12,000 votes that we have at issue here. So the
22 you so desire. But an affidavit from Mr. Overholt. He |22 question isn't are we right or are they right; that's
23 is a former -- well, first of all, he is a PhD in 23 not the issue right now. The issue is, do we get past a
24  statistical amalysis. He is a former Department of 24 motion to dismiss on the -- can they state -- have we
25 Justice expert on election statistical analysis; that's 25 failed to state a claim?
Page 23 Page 25
1 what he did for the Department of Justice for some five 1 And the answer to that is, they have their
2 years. 2 expert, we have our expert, and they disagree. And our
3 He has taken the Secretary of State's data and | 3 expert says, yeah, this could have affected the outcome.
4 looked at it and has arrived at a number of conclusions 4 That's enough to get past whether we have stated a
5 that would affect the cutcome of this election. Among 5 claim, upon which relief can be granted. Once you get
6 other things is, if you compare the 2016 and 2018 and 6 past that, then we get to, really, what we should be
7 2020 certain -- specific rates involved there, it would 7  here about, and what I hope the Secretary of State, when
8  suggest that somewhere around 17,500 ballots should have | 8 he speaks, is not going to say that 5 million voters
9  been rejected, that were not. Now, the other side wants 9 he's not willing to do.
10 to say, "Oh, no no no. This has to do with the consent 10 Bnd that is essentially this: We're not
11  decree. It's a problem with the consent decree." 11  asking for 20,000 non-registered people to be audited.
12 No, Mr. Overholt's analysis deals with not 12 We're not asking for however many hundreds of thousands
13 only 2016 and 2018 data, but also 2020 primary and 13 or millions of, I think, 1.3 million absentee votes --
14 general election data. And he finds that there are 14 we're not asking to analyze every single one of them.
15 statistically significant differences that could impact 15 We're asking for you to grant us the equivalent of some
16  this election, so the consent decree is really a red 16 very targeted, limited discovery over -- which can be
17  herring that they're tossing out here. 17  completed, from the IT people that I'm talking to, in
18 If you have a primary election and data from 18 three to five days, that will allow us, simply, to
19 the primary election, that's after the consent decree 18  sample those two items.
20 was entered. And he locked at the rejection rate there |20 Now, both -- the governor has called upon the
21 and then compared it to the 2020 primary or general 21 Secretary of State to do a sampling of the signatures.
22 election, and he found a statistical difference. Again, |22 You heard Mr. Hamilton talk about, "Ch, we counted, and
23 we have him available to testify, if you so desire, and |23 we've recounted and we've recounted." Yeah, but you
24 explain in more detail his affidavit. It is a bit, as 24 haven't looked at the signatures. You haven't done
25  you would expect, the kind of thing that you'd see from |25 that, and that's what the people of Georgia are
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1 concerned about. 1  would submit that the Safe Harbor rule does not moot
2 Senator Ligon, in the Judiciary Committee, did | 2 this case. Just a couple of other points I want to make
3 a lengthy, full-day hearing on different challenges to 3 in response, a specific response to some of the things
4 this, and one of the huge challenges -- one of the 4 that Mr. Hamilton said. And this maybe a little bit out
5 information that came out, was that things were almost 5 of -- it may be kind of odd points, your Honor, because
6 chaotic over in Fulton County in the way that they 6 I was writing fast.
7 challenge things; they closed things, they counted votes 7 But as to the signatures, we don't contend,
8 when people weren't there, and that's not part of our 8 necessarily, that the Secretary of State should have
9 case. 9 written all 20,000 of those off, or that the Secretary
10 But my point is, there's enough smoke and 10 of State should have done something contrary to the
11  there's encugh problems out there, and we've given you 11 90-day rule in the statute. We're simply saying that,
12 hard-core, statistical evidence to say, "Okay, I'm going |12 what we do know -- 20,000 people didn't move out of the
13 to allow y'all some very limited, expedited discovery." 13 state of Georgia in those last 90 days; that didn't
14 If this case was going to go on for a year, your Honor, 14  happen. So what we do know is there's issues of those
15 the information we're asking for, we'd be entitled to. 15  some 4,000 or more are registered to vote in another
16 I don't think there's any question that we'd be entitled |16 state, which would disqualify them here.
17 to it, if that's what we were fighting. 17 The Secretary of State does have an obligation
18 If the issue in this case was, were the 18  to maintain that database and do certain things when
19 numbers correct or mot, and that's what we were fighting |19 they do a comparison with the Postal Service
20 over, we would get this data. So what we're saying here |20 information, and it shows that these things came up. So
21 is, given the constraints of this case, that we should 21  we've got 20,000 votes, a 12,000 disparity. Again,
22 be entitled to move forward with it. I know that your 22 we're simply asking you to allow us to check to see if
23 Honor expressed some concern the other day about the 23 this is or isn't a significant problem.
24  Safe Harbor rule and I would like to, very quickly, 24 So the other thing I would say is, with
25 address that if that's still an issue for your Honor. 25 respect to the relief that we're requesting, ultimately,
Page 27 Page 29
1 THE COURT: Go ahead. 1 that's -- right now, we're not at that point of what
2 MR. GULDENSCHUH: The State only qualifies for | 2 relief would be appropriate for you. We have asked. I
3 Safe Harbor -- in order for it to qualify, Congress | 3 mean, I'm not trying to back up off; we said what we
4 must accept it's electoral votes as valid. But a 4 said.
5 state only qualifies if, by whatever the date is, 5 THE COURT: Well, it is before we because the
6 in this case we think it's December 8 -~ I'm going 6 motion to dismiss is based upon failure to state a
7 to tell you a little bit about that in a second. 7 claim upon vhich relief can be granted.
8 "A final determination has been made regarding any 8 MR. GULDENSCHUH: Right.
9 controversy or contest concerning appointment.” 9 THE COURT: So the relief you're seeking is
10 Well, there are multiple contests going on 10 before me.
11  right now, including this action. And then most 11 MR. GULDENSCHUH: Well, we don't know what
12 significantly today, the Wood case, they filed their 12 relief can be shaped at this point. And, yes, we
13 petition for certiorari -- of course it challenges these |13 have asked you for that. But we've -- I would say
14 matters, this election. And then significantly, 14 two things. First, the Governor has -- Governor
15 yesterday, the state of Texas filed a suit of original 15 Kemp has stated openly that his reason for not
16 jurisdiction in the Georgia Supreme -- in the United 16 calling a special session of the legislature, is
17  States Supreme Court against, among other things, the 17 because this is a matter that has to be resolved in
18  state of Georgia, challenging this election. And more 18 the courts. So maybe he's begging off on you, your
19 significantly, your Honor, requesting, among other 19 Honor, and may be it doesn't feel good that he's
20  things, that that December 14th date, that you have 20 doing that to you, but that's, in fact, what he is
21  got to back up six days to get to your Safe Harbor date, |21 doing, and that's where we're at.
22 that that date be postponed. 22 And in summing up Mr. Hamilton, he quoted from
23 So at this point in time, we don't know what 23 a judge who said, "Voters are not lawyers." I totally
24 that date is going to be. Georgia doesn't qualify, in 24 agree with that. But, then, he said something really
25 any event, for it because of the contest. And so we 25 significant. He said, "Ballots are not briefs." Your
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1 Honor, we're asking to look at the ballots; not the 1 is going to take me for lunch when this is all over, and
2 briefs. We don't need -- and I hope that we won't hear 2 I have my limitations. BAnd that's kind of where I'm at
3 from the Secretary of State, that he has -- he's not 3 on that, and I hope you'll give me some indulgence on
4  willing to do something to help 2.4 million or more 4 that.
5 voters in Georgia that genuinely have a concern with the 5 THE COURT: Ckay.
6 outcome of this election. And which we've provided you 6 MR. GULDENSCHUH: Thank you, your Honor.
7 statistical evidence from a Department of Justice expert | 7 THE COURT: Thank you, Mr. Guldenschuh.
8 who says, "Yeah, there's valid reasons for that." So in | 8 I'11 hear a response from Mr. Willard first,
9 the end, your Honor -- 9  and then Mr. Hamilton.
10 THE COURT: So Mr. Guldenschuh -- 10 MR. WILLARD: Thank you, your Honor. I assure
11 MR. GULDENSCHUH: Yes, your Honor? 11 you, Mr. Guldenschuh, it is myself and one other
12 THE COURT: I'd also like to address the issue | 12 attorney in our office, with the occasional
13 that your expert affidavit doesn't address anything | 13 assistance from another attorney, and I promise
14 about the alleged out-of-state voters. 14 you, we've had a lot more on our docket than you
15 MR. GULDENSCHUH: That's correct. 15 have lately. The seminal question asked by
16 THE COURT: The affidavit -- so you have 16 Mr. Guldenschuh is, "Can we get past today?" And
17 nothing that you have submitted to support this 17 the answer to that is an emphatic no.
18 claim, other than signing onto a YouTube video, 18 This Court has an obligation to inquire into
19 which, obviously, is not competent evidence in the |19 it's jurisdiction, before it proceeds any further in
20 Court, to establish a basis for your claim 20 this matter. I had raised, at the outset of the
21 regarding the out-of-state voters. 21  hearing, to give Mr. Guldenschuh the opportunity to make
22 MR. GULDENSCHUH: Your Honor, that's 22 argument as to why this claim should proceed against the
23 something -- there's the Brainard Report that's out |23 State Defendants. 0.C.G.A 21-2-520 specifically
24 there. ' I tried everything I know to do, as a Rome, |24 delineates who, and only who, can be named as a
25 Georgia, lawyer to try to get it. My guess is, if |25 defendant in an election contest.
Page 31 Page 33
1 you say you want to see it, that wight light a fire | 1 It is either A) The person whose nomination in
2 under somebody to where I can get it to you. All 2 an election is contested, which neither the Secretary or
3 you can do at this point, is take judicial notice 3 the State Election Board are; someone who is seeking to
4 of it. I think, I'm not positive, but I think that | 4 qualify for a runoff primary election. Once again, not
5 it was attached to an affidavit, authenticating it 5 applicable to the Secretary or the State Election Board.
6 in another case. 6 The public officer who formally declares the mumber of
7 I agree with you that that's weak, but it is 7 votes for and against any questions submitted to
8 out there. It is well -- there's actually evidence out 8 electors at an election.
9 there of other reports that say the number's much 9 Mr. Guldenschuh has not brought, on behalf of
10  higher. But the Brainard Report is one, which within 10 Mr. Boland, any argument as to the two Constitutional
11  the media, had been, by a number of people, 11 Amendments or the taxation question that were presented
12 acknowledged. And, you're correct, that's where we 12 to the voters of the November 3rd, 2020 election. Thus,
13 stand. 13 {2}(d) is not applicable to the Secretary of State or to
14 If you'll give me the time, you know, I ask -- |14 the State Election Board. And, finally, it permits a
15 I wasn't sure if we were even going to use witnesses 15  claim to be brought against the election superintendent,
16 today. I do have Mr. Overholt here. He's not here to 16 or superintendents, who conducted the contested primary
17  talk about the out-of-state residents; he's here to 17 or election.
18  speak to the rejection rate and the errors in the 18 For purposes of the Georgia Election Code, the
19  Secretary of State's testimony in the other case. So it |19 term "superintendent" is defined, for the entire Chapter
20 might be something that I have to go find for you, your |20 2, as either the judge of the Probate Court, the County
21 Honor. 21 Board of Elections, the County Board of Elections and
22 Once again, I know that's not a very 22 Registration, or, in the case of a joint city and county
23 satisfactory answer to -- but, gee whiz. I'm -- there's |23 govermment, the joint City and County Board of
24 ot 11 lawyers on my side, and I'm not getting paid $500 |24 Elections, or the joint City and County Board of
25 and hour to do this. I'm working -- probably Mr. Boland |25 Elections and Registration. The Secretary and the State
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1 Election Board fit none of those definitions. 1 have been previewing a little bit of my arqument.
2 Therefore, Mr. Guldenschuh's complaint, on 2 Decertification is not an option. Ome, there is no
3 behalf of Mr. Boland, camnot proceed against the State 3 authority under the code for decertification of the
4  Defendants beyond today. I'm going to address some of 4 Presidential race; it's just ultra vires at this point.
5 the points raised by Mr. Guldenschuh as well. I think 5 There is absolutely no authority for the Court to come
6 your Honor has correctly pointed cut that his evidence, 6 in and decertify the election. Two --
7 and I'm using the term loosely, in regards to the 7 THE COURT: So, then, is the State's position
8 out-of-state voters, is woefully inadequate for purposes | 8 that the suit is moot, because the election results
9 of continuing this matter forward, whether it's against 9 have already been certified?
10  the State's Defendants or the Intervenor Defendants, 10 MR. WILLARD: They have been certified, and
11  beyond today. 11 the Certificate of Ascertainment has already
12 If regards to the Overholt signature mismatch |12 transmitted to the Archivist of the United States;
13 analysis and his determination based on statistics 13 that is in the Archivist's hands. Or, I think,
14 between 2016, 2018, and 2020, the most critical factor 14 actually, he has delegated that responsibility to
15  between those three election cycles, that lies 15 the Office of Federal Registry, and so it is their
16 completely unaddressed in the Overholt analysis, is the |16 hot little hands at this point. The envelope has
17  fact that, for the 2020 election, for the first time, 17 the certified vote totals for the electors for
18  The General Assembly statutorily permitted voters to 18 Joseph Biden and Kamala Harris, the electors for
19  cure both signature mismatches, as well as omitted 19 Donald Trump and Mike Pence, and then -- I'm sorry.
20 signatures for the 2020 election cycle. 20 I'm blanking on the certified electors for the
21 Whereas for the 2018 and the 2016 election 21 Libertarian Party candidate for President and Vice
22 cycle, if I forget to sign my name, if I forgot to 22 President. I think it was Jorgensen, and if you
23 include the date of birth, if I forgot any of that 23 held a gun to my head, I wouldn't be able to come
24  information or if I had arthritis in my hand that day 24 up with who the Vice President was right now.
25  and my signature looked significantly different than it |25 But you've got a situation, and I'm
Page 35 Page 37
1 did on my voter registration card, but I was willing to 1  sympathetic to Mr. Guldenschuh as not having read Judge
2 go down and swear an oath in 2018 that that was my vote, 2 Pryor's opinion. We sort of were scrambling on
3 it wouldn't have wattered; my vote was rejected. In 3 Saturday; we got the opinion at 11:35 and had to
4 2020, that is po longer the law in Georgia. The General | 4 incorporate it our merits briefing that was due at 9
5 Assembly has said that voters can come in and cure any 5 p.m. on Saturday night. So that caused us to have to
6 issue regarding signature mismatch or missing signature 6 roll with the punches a little bit.
7 on their absentee ballots. 7 But he is correct in regards to his argument
8 Plaintiff's also -- and they don't really 8 as to why laches should not apply. It's really the
9 raise it in their argument today, but I feel it's 9 only, even arguably, factually-supported argument that
10  important to address it. In Paragraph 19, somehow 10 he's making, and it's woefully inadequate in terms of
11  Mr. Boland conflates the early opening, permitted as 11 it's factual support. But in terms of the
12 part of the COVID-19 pandemic and the tremendous influx |12 signature-check process, what he wants to do is say,
13 of absentee votes that came in, as somehow conflating 13 "Because we didn't know what the actual signatures were,
14  that with a signature mismatch, to establish that county |14 we couldn't have challenged the rule,” and that turns
15 election officials were, because of this permissive 15 the laches analysis on it's head. What he is wanting
16 ability to open, but not tabulate absentee ballots 16 this Court to do, is allow him to do what the Fifth
17  early, that they somehow short-circuited the signature 17  Circuit criticized in Toney v. White at 488 F.2d 310.
18  matching process. That could not be more accurate. It |18 It's a 1973 decision of the Fifth Circuit, which is
19  is unsupported by any factual evidence in the record. 19  binding on the Eleventh Circuit as it's the pre-1982
20 What you had is, a situation where the 20 split, or the split into the Eleventh Circuit.
21  counties, once the signature match had occurred, were 21 To prevent challengers, like Mr. Boland, to
22 then permitted to go ahead and begin collating the 22 lay in wait and allow the election to proceed, permits,
23 absentee ballots in an ability to then tabulate them on |23 if not encourages, parties who could have raised a claim
24 election day, so as to speed the reporting of returms. 24 to lay by and gamble upon receiving a favorable decision
25 Mr. Hamilton referenced earlier that he might |25 of the elected. And, then, upon losing, like they did
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1 in this instance, seek to undo the ballot results in a 1 about something about, "Well, you know, we're got
2 court action. That is not anything that this court 2 January; we've got when Congress actually looks at it."
3 should countenance. The federal courts clearly have not | 3 That's incorrect, and he cites to the Ginsberg dissent
4 countenanced it in either the Wood or the Pearson cases. 4 in Bush v. Gore. And the reason why he cites to the
5 He also talks about why there’s no laches as S dissent is, the majority makes clear you lock to state
6 to him bringing his claims on -- I believe he brought 6 law to determine what the applicable procedures are for
7 his claims on November 30th. And he says, "Well, we 7 a particular jurisdiction.
8 were still within our five days of the certification.” 8 And, in Georgia, under 21-2-499 and 21-2 -- I
9 I think your Honor has to be cognizant of what the 9 believe it is 12, but give me cne second. And I'm
10 Georgia Supreme Court has said about the time limit set |10 sorry; I've now lost my -- 21-211. Georgia has set out
11 out in the Election Code for bringing actions related 11 what it's methods are for both certifying the election
12 elections. 12 results, preparing the Certificate of Ascertainment, and
13 In Jordan v. Cook, 277 Ga. 155, and it was a 13 having it's electors cast their ballots. Those
14 case regarding a challenge to the qualifications of a 14 mechanisms are already either completed or are
15 candidate for office, but its analysis applies to 15  irrevocably underway at this point.
16 equally, if not wmore importantly in a contest like this, |16 At this point, there is no changing what slate
17 where you have a statutory 10-day right to seek an 17 of electors is going to be meeting next week and casting
18 appeal. And you had the appellant in that case wait and {18 the 16 electoral votes for the state of Georgia. As
19 file his appeal on Day 10. And what the Court said was, |19 such, for the foregoing reasons, the State Defendants
20 by waiting that long and not acting earlier at a time 20 should be dismissed from this lawsuit, this lawsuit
21 before the acts have already been done, you have lost 21 should be dismissed, and we should move forward with the
22 your right to contest this action judicially. 22 electoral process that was completed on November 3rd,
23 And, in effect, that's what you have here. 23 vhich is, at this point, it's just being certified in
24  We're not even dealing with a situation where we have a {24 the administrative after-work done from how the pecple
25 candidate for office to sit on a public-service 25 have cast their ballots.
Page 39 Page 41
1 commission, or to take a judicial office in January of 1 THE COURT: Thank you, Mr. Willard.
2 next year. Everyone who understands this process 2 Mr. Hamilton.
3 understands the Certificate of Ascertainment going to 3 MR. HAMILTON: I will be brief. Mr. Willard
4 the Archivist of the United States. They understand 4 ably addressed most of the issues I would have, but
5 that the Electoral College will be meeting and casting 5 let me make a couple points, first, on laches. The
6 their votes next week. 6 argument that he didn't have a claim because he
7 And by waiting until what, at that point, was 7 didn't know that these 20,000 pecple would actually
8 the -- I think the second five-day window of potential 8 vote, even though they were obviously on the voter
9 opportunity to bring the lawsuit. But at a minimum, he 9 rolls that were available to him and every other
10 was at the end of the first period of time that he could |10 citizen in the state of Georgia or anywhere else,
11  bring the lawsuit. I will contrast that with John Wood, |11 is insufficient to defeat the laches argument.
12 whose case I argued in front of Judge Barwick yesterday. |12 It's an argument that has been raised and rejected
13 He brought his lawsuit on November 25th; Mr. Boland 13 by court after court. The fact is, if he had a
14 waited until November 30th to bring his. 14 problem with the voter registration rolls, then the
15 I won't even talk about the Trump campaign and | 15 time to address it was long ago, and certainly long
16 David Schaefer's lawsuit that they tried to file last 16 before the 96-day period, preceding the election,
17  Friday, that they finally corrected to the filing error |17 in which federal law prohibits the removal of any
18  sometime late in the day yesterday. That's for a 18 of those names.
19  different argument down the road. But in terms of Mr. 19 So he could have brought that claim earlier,
20 Boland today, he has abandoned any argument he has to 20  he should have brought that claim earlier, and he
21 why he should be permitted to go forward, because the 21 didn't. And, therefore, laches bars his claims, as
22  Governor has already sent the Certificate of 22 numerous courts have held. And the same is true with
23 Ascertainment. 23 respect to the settlement agreement; maybe it's even
24 The electors are ready to meet and to vote 24 clearer. That was signed nine months ago. The
25 next week, pursuant to state statutory law. He's talked |25 Secretary took steps to improve the process for voter
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1 signature comparison at that point, and published them, 1 assert that the 2020 general election rejection rate of

2 you know -- a published Rule. It wasn't a secret. If 2 0.15 percent is the true rejection rate and that

3 he had a problem with that, he should have raised it at 3 improper excess rejections occurred in 2016 and 2018.

4 that time, not laid in wait until after two elections 4 He offers no basis to conclude the opposite, so it's for

5 had occurred, and that's exactly the reason that this S both of those reasons his, shall I say, cursory analysis

6 argument has been rejected. 6 1is insufficient.

7 On the construction of the statue, you know, 7 Finally, he asked -- Counsel's asked

8 as I pointed out, the statute doesn't allow for election | 8 repeatedly for limited discovery, three to five days,

9 contests in this setting for Presidential electors. I'm | 9 just wants to look at the signatures -- that's not the
10 accused of being parsimonious in raising an 10 purpose of an election contect. An election contest is
11  inconceivable argument. Unfortunately, the statute -- 11 a very specific, narrowly-drawn statute. It's not
12 Georgia law is really quite clear about the mature of 12 imagined to be a six-month or nine-month discovery-laden
13 this election. 0.C.G.A. 21-2-10, "At the November 13 civil litigation process. And that's because we have to
14 election to be held in the year 1964, and every fourth 14 decide with finality.

15  year thereafter, there shall be elected by the electors 15 In Mimnesota, where there was a famous

16 of this state persons to be known as electors of 16 election contest in 2008, the trial has to start within

17 President and Vice President of the United States." 17 21 days. In Nevada, it has to start within 5 days. And

18 That's the election that we're dealing with 18  the reason for those "shotgun" sort of very short time

19  here. The 0.C.G.A. 21-2-379.5 similarly says, "When 19  frames, is to allow the Court to hear the evidence and

20 presidential electors are to be elected, the ballot 20 resolve it at once. A contest -- it's not supposed to

21  shall not list the individual names of of the candidates |21 be easy to bring an election contest, because the law

22 for presidential electors but shall list the names of 22  presumes the state has administered the election in the

23 each political party and body and the names of the 23  appropriate way.

24  political party or body candidates for the office of 24 And the Plaintiff in such action, The

25 President and Vice President." 25  Contestant, has a heavy burden because he is, or she is,
Page 43 Page 45

1 So Georgia is clear. 1In fact, his own contest | 1 seeking to overturn a certified election that the state

2 petition states, in Paragraph 5, the office contested is | 2 has gone through in an extraordinary number of steps to

3 for the electors of the Presidency of the United States. 3 ensure that it is complete and safe and accurate. So,

4 8o I won't go through the argument again, other than 4 sure, there's an opportunity to come in and contest that

5 point out The Georgia General Assembly could make that 5 in a court of law, but you better have strong evidence.

6 statute available for this purpose, but chose not to. 6 And every court in the union requires a strong showing

7 It's not an irrational choice, and it's not an 7 before anyone can prevail on such a claim, and that is

8 unreasonable reading of the statute. There are other 8 exactly what we're missing here.

9 ways to raise issues, and they excluded it. 9 A final word on the Safe Harbor deadline.

10 Nurber three, the Overholt declaration. There |10 Your Honor, the Court in Bush v. Gore, the majority

11  are all sorts of things wrong with this analysis, but 11 settled this dispute and said where a state is of

12 I'11 just point out a couple of them. First of all, and |12 instant intent to meet the Safe Harbor as Florida did

13 wost significantly, is my colleague, Mr. Willard, 13 there and Georgia does here, there's a strong stated

14  already pointed out there were significant differences 14 interest in fully and finally resolving all outstanding
15  between the 2016 and 2018 electicns, on the one hand, 15  controversies by the Federal Safe Harbor deadline, and
16  and the 2020 election on the other, that make comparing |16 that's exactly what we're doing -- what's happening

17 one to the other simply a meaningless comparison, 17  here.

18  because there were significant immaterial differences in |18 There's a concerted effort through -- to try
19 the requirements for mail ballots at this time that 19 to take a vintage of this Court's docket to somehow cast
20 could have, and almost certainly did, lead to 20 ambiguity and uncertainty. And to be very clear,

21 differential rejection rates. So that's Number 1. 21  nothing about these contests that, even those that may
22 Number 2, Mr. Overholt's comparison assumes 22 outlast today, will cast doubt on whether Georgia has
23 that the "true" or correct baseline for the accepted 23 et the Safe Harbor deadline. But to make sure that we
24 rejection rate of all ballots is in 2016, but there'sno |24 remove any ambiguity, any uncertainty, we ask the Court
25 Dbasis for concluding that. One could just as easily 25  to enter a final judgment and dismiss this election
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1 contest today. Thank you, your Honor. 1 saying that the problems exist not only in comparing
2 THE COURT: All right. Thank you, 2 2016 and '18 to 2020, but they exist within 2020 itself.
3 Mr. Hamilton. 3 And so, you know, the bottom line at this
4 MR. GULDENSCHUH: Your Honor, I do have the 4 point is, can we state a claim for relief, and in this
5 response, if it's appropriate. 5 case, they've not refuted, at all, his testimony that
3 THE COURT: You can respond briefly, yes. 6 the Secretary of State's analysis was wrong; they've not
7 MR. GULDENSCHUH: Your Honor, as far as the 7 tried to. And, in fact, it's one affidavit here by one
8 grounds for keeping the state officials in, I 8 expert and another here. That's hardly meaningless
9 believe, if you will look at Sections A and D of 9 testimony at this point.
10 the Statute; they are applicable in this situation. |10 I'm going to close with this, your Homor. I
11 But even if they're not, we have the -- we now have |11 want to go back to something Mr. Hamilton said, and this
12 the Intervenor Defendants, who are the actual 12 is ultimately the bottom line. It takes a couragecus
13 electors, who I think the State can see are proper |13 judge to take a case like this, and we had such a
14 parties. So that would be first thing that I say 14 limited amount of time to do what we can do. If you
15 to that. 15 follow all the rules that these wonderful lawyers are
16 You know, on the laches argument, your Honor 16  putting forth, there's very rarely going to be a case
17 -- first of all, we filed this case on the fourth day; 17 that somebody can make that kind of -- have the
18 not the fifth. It was the first window; not the second. |18 strong -- I mean, they want us to present strong
19 And we filed it during the middle of the Thanksgiving 19  evidence, but they don't want to give us access to it.
20 holiday. I just don't know how much of a burden you 20 And it takes a courageous judge to even
21 want to put on a citizen to try to bring a case in a 21 continue these cases. What most judges do, they just
22 timely fashion. We filed it within the timeframe called |22 dismiss them on some ground. But it comes back to this,
23 for by the Statute; not the last day, but the fourth 23 what Mr. Hamilton said. He said this is about balance,
24 day, during a holiday weekend. I don't think that meets |24 not briefs, and this is what this whole case is about.
25  the issue there. 25 We have 2.4 million voters in Georgia who believe that
Page 47 Page 49
1 THE COURT: Was that with the first 1 their ballots were not properly legitimate in this case
2 certification on Noverber 20th? 2 because of some issues that occurred that resulted in a
3 MR, GULDENSCHUH: That's right, and I think 3 flip of the election.
4 that's a Friday, and there's five business days -- 4 We're not asking you to do anything other than
5 THE COURT: Does the statute say business 5 give us very, very limited opportunity to examine the
6 days? 6 1issue so that we can give you strong evidence, if it
7 MR. GULDENSCHUH: Yeah, I think there is law 7 exists. And if it doesn't, you know, the Secretary of
8 to justify that, your Honor. I can't cite it to 8 State should be thanking us to not trying to find a way
9 you off the top of my head, but we looked at the 9 out of this thing, because it would at least validate
10 issue, and that's what we asked -- what I was told 10 for many Georgia voters that this issue of the
11 by people who have more knowledge than me about the |11 signatures, which the governor has called for and
12 elections statute. Again, as far as who, you 12 numerous other pecple have called for an analysis of,
13 know -- whether the Georgia statute allows for a 13 and because the Secretary of State has just flat out
14 contest of a Presidential election, we don't 14 refused to do.
15 dispute that the election is, in fact, an election |15 2nd the Governor has sent us to you to ask you
16 for a slate of electors. The question is, did the 16 for this very limited relief. It's mot a lot; all it
17 Georgia legislature intend to exclude Presidential |17 requires is -- again, if you find that we have standing,
18 elections from the statute? 18  which I think we do, and you find that we've stated
19 And, you know, I'll go to my grave and I'll 19  claim, then let us have this limited discovery, and
20 never believe that. Mr. Overholt is available to 20 we'll see where we end up down the road.
21 testify. Counsel can take their best shots at him at 21 You know -- again, they talk about the Safe
22 trying to show that his analysis is inappropriate. But |22 Harbor. The Safe Harbor only applies if the election is
23 in this case -- I mean, so we'll put him on, if that's 23 not in contest, and this election very clearly is. So,
24 what you want. The fact of the matter is, again, we've 24 your Homor, I go back to -- yeah, let's make this
25 got a Department of Justice statistician and he is 25 election about balance; not lawyers briefs. And I hope
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1 you'll give me all the indulgence you possibly can. 1 a written ruling before the end of the day.
2 I understand somebody who's watching has 2 Mr. Hamilton or Mr. Willard, I know it's
3 forwarded to my e-mail The Brainard Report if you would 3 getting late. Do either of you already have a proposed
4 like me to also provide it to you for this election. 4 order?
5 But I want to, again, point out that Mr. Overholt is 5 MR. HAMILTON: We'd be happy to provide you
6 available to testify if Counsel wanted to take their 6 with one, your Honor.
7  best shot at him. 7 THE COURT: Okay. That's fine. I'm happy to
8 Thank you, your Honor. 8 make modifications also drafting one myself as well
9 THE COURT: All right. Thank you, 9 because I know we're getting close to the deadline.
10 Mr. Guldenschuh. 10 So I appreciate your arguments. Mr. Guldenschuh, I
11 All right. Thank you all for all of your 1 understand you're working with limited resources,
12 arguments and quick responses in this case. While I 12 and so I do understand. But based on the Court's
13 understand Mr. Guldenschuh making the argument that the |13 reading of the law and Georgia statutes, I'm
14  Safe Harbor deadline does not apply, my reading of 14 granting wotions to dismiss.
15 federal law is that it does. &and, so, we were in a bit 15 MR. GULDENSCHUH: I hate to hear that, your
16 of a deadline issue due to 0.C.G.A. 9-10-2. 16 Honor, but I certainly understand.
17 But because the Secretary of State waived 17 THE COURT: I know. I understand.
18  their deadline requirements that appear today, I'm able |18 All right. Well, thark you all very much. I
19 tomake a ruling on this case today, and that is what I |19 appreciate everyone's time.
20  intend to do. I will issue a written ruling as well, 20 (Hearing concluded at 3:30 p.m.)
21 but I will go ahead and orally announce that the Court 21
22 is going to grant the motion to dismiss on behalf of the | 22
23 Secretary of State and the named members of the Georgia |23
24  State Board of Elections, as well as the motion to 24
25 dismiss on behalf of the Intervenors, the Defendant 25
Page 51 Page 53
1 Intervenors. 1 DISCLOSURE
2 I'm granting the motion to dismiss for the 2 STATE OF GEORGIA
3 Secretary of State and the named electors based on COUNTY OF FULTON
4 0.C.G.A. 21-2-520 for the Plaintiff's failure to the 3
5 name the proper defendants in this case. Additionally, 4 Pursuant to Article 10.B of the rules and
€ with regard to all defendants in this case I am granting 5 regulations of the Board of Court Reporting of the
7 the motion to dismiss, because this claim is barred by 6 Judicial Council of Georgia, I make the following
8 the doctrine of laches that the Plaintiff lacks 7 disclosure:
9 st:anding, specifically Plaintiff Mr. Boland, lacks 8 I am a Georgia Certified Court Reporter. I am
10 standing as sirrply a voter under Georgia Taw. 9 here as an independent contractor for Huseby, Inc.
1 The failure to state a claim and the fact that 10  Huseby, Inc. was contacted by Krevolin & Hc'arsc, LLC .
11 to provide court reporting services for this deposition.
12 this lawsuit is now moot because the election results 12 Huseby, Inc. will not be taking this deposition under
13 have been certified and forvarded on to the federal 13 any contract that is prohibited by 0.C.G.A. 15-14-37(a}
14 government. With regard to the outstanding motion by 14 and (b). Huseby, Inc. has no contract/agreement to
15 Mr. Still to intervene as a Plaintiff in this case, the 15 provide court reporting services with any party to
16 Court is going to decline to pemit him to intervene, 16  the case, any counsel in the case, or any reporter or
17 because, as I've stated, there isn't a basis for this 17  reporting agency from whom a referral might have been
18  suit based on what what's before me. I see the motion 18 made to cover this deposition.
19  to intervene as simply a way of trying to assert 19
20 standing, because Mr. Boland does not have standing 20
21 under federal -- or excuse me, Georgia law. 21
22 But at this point, because there is no case 22 (Continued on following page.)
23 regardless, I'm not going to pemmit the intervention 23
24 motion that was filed yesterday to be considered in this |24
25 case. So that is the ruling of The Court. I will issue |25
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1 Huseby, Inc. will charge its

2 usual and customary rates to all parties in the case,

3 and a financial discount will not be given to any party

4 to this litigation.

5

6

7

8 B

9 This, the 12th day of December 2020.

10

11 ~'>4;7:ng/ %if/ le.ds
12

13 ANGELA A. SANDERS
14 CERTIFIED COURT REPORTER
15 6607-8767-7573~9392
16

17

18

13

20

21

22

23

24

25

Page 55

1 CERTIFICATE

2 STATE OF GEQORGIA

COUNTY OF FULTON

3

4 I hereby certify that the foregoing transcript
5 was taken down and recorded by me, as stated in the

[3 caption; the colloquies, statements, guestions, and

7 answers thereto were reduced to typewriting under my

8 direction and supervision; and the transcript is a true
9 and correct recoxrd of the testimony/evidence given, to
10  the best of my ability.

11 I further certify that I am not a relative or
12 employee or attorney or counsel of any of the parties,
13 nor am I a relative or employee of such attorney or

14 counsel, nor am I financially interested in the action.
15

16 This, the 12th day of December 2020.

17

18

19 ->4n//¢:e-4/’» %ﬁ/ééd/
20 ANGELA A. SANDERS
21 CERTIFIED COURT REPORTER
22

23

24

25
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